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FOREWORD 


During the year 1955, it is estimated that one person died every thirteen 
minutes and one person was injured every twenty-three seconds as a result of 
motor vehicle accidents. Motor vehicle accidents in that one year caused the 
deaths of 38,300 people and irjuries to 1,350,000 people. In addition, such ac- 
cidents during that period resulted in millions of dollars of property damage. 

It is true that not all of these motor vehicle accidents involved negli- 
gence. However, one of the nation’s leading insurance companies has pub- 
lished a report in which it is stated that eighty per cent of the deaths and in- 
juries resulting from motor vehicle accidents in 1955 occurred as a result of 
“driver error.” Negligence on the part of pedestrians, local governmental 
units in charge of the construction and maintenance of streets, roads, and 
highways, street railway companies, railroads, and others would account for 
an additional (but unknown) percentage of these motor vehicle accidents. 
Thus, it may be accurately stated that the vast majority of motor vehicle 
accidents do involve negligence. 

An examination of the advance sheets of any jurisdiction should be suffi- 
cient to convince anyone that automobile negligence cases constitute a major 
part of the business before the courts today; and this becomes all the more 
apparent when it is remembered that the advance sheets usually contain only 
those cases which are appealed from the trial court to a court of review, a 
relatively small percentage of the cases tried. In fact, one writer has recently 
stated that at least seventy per cent of all litigation in the courts, both state 
and federal, is concerned with injuries and damages resulting from traffic 
accidents. 

Because of the importance of this type of litigation to the lawyer and to 
the citizen, a two-part symposium on “Automobile Negligence Cases” was 
published in the Spring, 1953 and Summer, 1953 issues of the Law Forum.* 
Although that symposium included a consideration of certain of the pro- 
cedural aspects of automobile negligence cases, in addition to an examination 
of the substantive law of negligence, space limitations precluded a detailed 
analysis of the various problems pertaining to the presentation of evidence in 
such cases. However, it was apparent that no discussion of automobile acci- 
dent litigation would be complete unless attention was given to the matter of 
the presentation of evidence in this type of litigation. Therefore, we are 
pleased to present in this issue of the Law Forum a separate symposium on 
the topic “Presentation of Evidence in Automobile Negligence Cases.” 

In deciding to publish a symposium on this topic, it was obvious that 
such a venture would be of little immediate value to the practicing lawyer 
unless the articles were written by attorneys with extensive experience in the 
trial of automobile negligence cases. The authors of the five articles here pre- 
sented have this experience; each one is an outstanding trial lawyer and needs 
no introduction to the lawyers of Illinois. 

The first article in this symposium on “Presentation of Evidence in Auto- 


* These issues of the Law Forum are now out of print. 








mobile Negligence Cases” is concerned with “Evidence in Regard to Physical 
Facts.” This article contains a discussion of the meaning of “physical facts” 
and the role that such evidence plays in automobile negligence cases. It in- 
cludes a discussion of the presentation of evidence pertaining to the location 
of the accident, weather conditions and conditions of lighting and traffic con- 
trol devices at the time of the accident, and physical facts apparent at the 
scene of the occurrence after the accident has taken place. In this article, a 
number of question-and-answer examples are given to illustrate the presenta- 
tion of evidence of physical facts. 

In the second article in this symposium—“Eye Witness Testimony” — 
attention is given to certain general problems in the presentation of eye wit- 
ness testimony, which involve the types of cases that may arise, the types of 
witnesses that may be available, and the matter of locating the witness and 
preparing him for trial. This article then discusses the use of eye witness 
testimony to prove such essential facts as speed, the course of the vehicle be- 
fore the impact, and the position of the vehicle in the street. Question-and- 
answer illustrations are set forth in this article to demonstrate the presenta- 
tion of eye witness testimony in automobile accident litigation. 

“Expert Testimony as to Liability,” the third article in the symposium, 
contains a discussion of the nature and definition of expert testimony and 
provides many examples of the use of the testimony of experts to establish 
liability in automobile negligence cases. It is shown in this article how expert 
testimony has been used to prove such matters as speed, intoxication, point 
and direction of impact, and the identity of the automobile that struck a 
pedestrian. 

The fourth article, “Testimony as to Personal Injuries,” deals with the 
use of testimony to establish the nature and extent of personal injuries in 
order to support or defeat claims for damages. Attention is given in this ar- 
ticle to the preparation of medical and lay witnesses, the use of visual aids, 
testimony by attending physicians and by expert witnesses who did not at- 
tend the injured person, and the use of the hypothetical question. Four cases 
are set forth in question-and-answer form to illustrate the methods that may 
be used to secure testimony establishing the nature and extent of injury and 
proving the elements of damages. 

While the fourth article deals with the proof of personal injuries for the 
purpose of determining the damages to which an injured party may be en- 
titled, the fifth article is concerned with “Loss of Earnings and Property 
Damage.” The discussion of the proof of loss of earnings includes a considera- 
tion of both the salaried employee or wage earner and the person who is self- 
employed or in business for himself. In examining the proof of property dam- 
age, attention is given to the loss of use, depreciation in value, the situation 
where the damaged property can be repaired, and the situation where the 
damaged property cannot be repaired. 


WiiuiaM M. Lewers 
Editor, Law Forum 





PART I. LIABILITY 


- EVIDENCE IN REGARD TO 
PHYSICAL FACTS 


BY LEO S. KARLIN * 


WERE A CASUAL COURTROOM OBSERVER, not a member of the 
legal profession, to sit through an entire trial involving an automobile negli- 
gence case, he would soon become curious as to the meaning of the term 
“physical facts.” Early in the trial, during the opening statements of both 
counsel, he would hear the advocates of both sides of the case seek to im- 
press the jury with the contention that their theory of the case would be 
proven, not only by the testimony of witnesses, but by the undisputed 
“physical facts.” As the evidence developed, he would note accent being 
placed upon the physical features of the location of the occurrence, the 
condition of the road, the state of the weather, lighting conditions, traffic 
signs or signals, marks or debris left on the road, elements of physical damage 
to the vehicles involved, physical injury of the claimant, and a host of 
other apparently unrelated factors, each raising inferences and conclusions 
as to the manner of the happening of the occurrence and pointing to a 
determination of the issue of liability. 

As the trial proceeds to the argument to the jury by counsel at the 
close of the case, the observer would again hear repeated allusions to 
“physical facts,” the inferences to be drawn therefrom, and the manner 
in which the same corroborated or supported the advocate’s case and negated 
or destroyed the case of the opposition. 

The verdict having been returned, the judgment having been entered, 
and the matter being now heard on post-trial motion, whatever party pre- 
vailed, the losing party would again be arguing to the court with reference 
to the preponderance of the evidence, that the verdict should not stand 
because it was contrary to “physical facts” in the case. Were that observer 
thereafter to follow the same case on appeal, whatever the ruling of the 
trial court might be, he would again hear the argument made before the 
court of review that upon a consideration of the manifest weight of the 


* LEO S. KARLIN. LL.B. 1932, DePaul University; chairman, Negligence 
Section, Illinois State Bar Association, 1955-57; chairman, Committee on 
Civil Practice, Chicago Bar Association, 1955-57; fellow of American 
College of Trial Lawyers; fellow of International Academy of Trial 
Lawyers; member of the firm of Leo S. Karlin and Daniel Karlin, 
Chicago, Illinois. 
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evidence, the verdict and judgment should not stand for the reason that 
they were contradicted by the “physical facts in the case.” 

The ultimate question then becomes, just what is the scope of this 
important phrase “the physical facts”? What part does it play in the actual 
trial of the case? Is its use limited only to evidentiary processes, or does it 
in fact have a broader and greater purpose and function? To an analysis of 
the questions and problems thus raised, this article is dedicated. 


LEGAL AND PSYCHOLOGICAL APPROACH 


Viewing the phrase “physical fact” from a strictly legal sense, the 
manner in which it is defined by the basic legal authorities may throw some 
light upon the problems raised. Bouvier defines the phrase in this manner: 


“Physical fact. A fact, the existence of which is perceptible by the 
senses. ‘A fact considered to have its seat in some inanimate being, or, 
by virtue, not of the qualities by which it is constituted animate, but 
of those which it has in common with the class of inanimate beings.’ 
1 Benth. Jud. Ev. 45.” 


Black defines the phrase in a similar manner: 


“Physical fact. In the law of evidence. A fact having a physical 
existence, as distinguished from a mere conception of the mind; one 
which is visible, audible, or palpable; . .. A fact considered to have its 
seat in some inanimate being, or, if in an animate being, by virtue, not 
of the qualities by which it is constituted animate, but of those which 
it has in common with the class of inanimate beings.” ? 


Although such definitions have about them the stiff, formal, archaic 
phraseology of the ancient legal writing, reduced of their formality they 
seem to mean that in the law of evidence, a “physical fact” is something of a 
fixed and inanimate nature that the court and jury can be made to see, hear, 
or feel through the medium of the word testimony of the witness or the 
evidentiary techniques of demonstrative evidence, as distinguished from con- 
clusions constituting the mental concept of a witness arrived at by his per- 
sonal analysis or judgment. In other words, by means of proof of “physical 
facts” the existence of which normally give rise to generally acknowledged 
inferences or deductions, proof may be made with more certainty of accept- 
ance than by depending upon the verbal relation by a witness of what he 
believes he saw. 

Perhaps no facet of the entire field of evidence seems to be of as great 
importance or to involve as manifold a combination of legal functions as 
does that phase of the body of evidence relating to proof of what are com- 


1 Bouvier, Law Dictionary 938 (Baldwin cent. ed. 1926). 
2 Brack, Law Dictionary 1359 (3d ed. 1933). 














Fatt] EVIDENCE IN REGARD TO PHYSICAL FACTS 315 


monly called the “physical facts in the case.” To properly approach an 
analysis of “evidence in regard to physical facts,” it is apparent that con- 
sideration must be given to all of these functions. 

In the average automobile negligence case, it is, of course, essential 
that the selection of the proper pattern and order of proof begin long 
before the presentation of evidence at the trial of the case. In marshalling 
that evidence, the competent trial lawyer is already cognizant of the fact 
that the physical facts in his case are controlling to the extent that the evi- 
dentiary inferences and conclusions to be derived therefrom will either 
support or negate the eye witness testimony that will follow, or, in the 
absence of eye witnesses, will of necessity constitute his entire case. To 
that end, it becomes not only his function but his duty to make certain that 
all of the bits and pieces of evidence relating to those physical facts are 
properly marshalled, investigated, and prepared. Once that has been done, 
and the trial is about to commence, the real task becomes a determination 
not only whether under the local law the particular evidence is proper 
from a legalistic sense, but of the more important problem of selecting for 
the presentation of that evidence the proper psychological approach to the 
triers of the facts, who must ultimately be convinced that his client’s con- 
cept of the case is right and just. 

This selection of the proper psychological approach as it constitutes 
part of the overall pattern of proof becomes indelibly interwoven into the 
framework and the substance of the case as the trial proceeds, commencing 
with the selection of the jury, continuing in the opening statement by 
the creation at the very outset of the trial of a strong picture-concept of 
the theory of the case so as to enable the court and jury to place within 
this backdrop or framework of the overall picture each of the bits and 
parts of evidence as it unfolds, and becoming dominant and controlling when 
the actual presentation of the evidence occurs, particularly as to evidence 
in regard to “physical facts.” 

It is generally an accepted and sound procedure with reference to 
the order of proof, to first place in evidence those undisputed matters which 
tend to create the background, framework, or backdrop of the case. The 
matters which are essential to a clear understanding by the jury and the 
court relating to location of the occurrence, the surrounding conditions 
and circumstances, the weather, and the related physical facts, should be 
made clear by the evidence at the very beginning of the trial, so that 
before a single word of the controversial testimony as to the occurrence 
itself is produced, each person on the jury, the court itself, and whoever 
may later come in contact with the case by way of review, has a clear, un- 
complicated, simple picture of where and under what circumstances the 
occurrence took place. Thereafter comes the time to superimpose upon 
that presentation the controversial issues and testimony. 
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THE LOCATION OF THE OCCURRENCE 


The simplest evidentiary technique for the presentation of evidence 
with regard to the location of the occurrence undoubtedly is the use of 
those evidentiary techniques involving maps, plats, diagrams, and photo- 
graphs. It should be clear that it is a much more effective and simple pro- 
cedure by the use of those techniques to transport a court and jury to the 
location or scene of the occurrence than to attempt by the verbal testimony 
of a witness to describe the location and compel the court and each of the 
jurors, through a series of multiple mental processes, to form his own con- 
cept or image of the location. Such is the case with most verbal testimony, 
and it would seem much more effective to use some form of visual evidence 
which is physically a direct picture-concept in the first instance, bringing all 
persons concerned in the trial more swiftly to a clear realization of what 
the location or site really is, and enabling the participants to reach more 
rapidly a settlement of the primary issues. 

It is universally held in all jurisdictions that a map or plat or diagram 
which accurately and truly portrays the location or scene of the occurrence 
as of that time, drawn to scale, is competent and proper in evidence.* The 
method of laying the foundation for such proof is relatively simple, in that 
it must first be established either by the surveyor or other witnesses that 
the locus or site was in substantially the same condition at the time of the 
occurrence as at the time that the measurements were taken upon which 
the diagram or plat is based, and this is then followed by proof of the 
authenticity of the plat or diagram. 

The proof of these factors which constitute the foundation for making a 
plat or diagram competent in evidence can perhaps best be demonstrated 
by a typical example. After first establishing the name, address, education, 
scientific background, associations or societies peculiar to his profession to 
which the surveyor belonged, and the length of time of his experience in 
the kind of work involved, the direct examination of such a witness would 
proceed along the following lines: 


Q. Did you have occasion at my request to take certain measurements 
at the intersection of South Chicago and Commercial Avenues in Chicago, 
Illinois, within the last few months? 

A. Yes, I did, on March 10, 1956. 

Q. How did you take those measurements? 

A. I went there with an associate, and I took the measurements of both 
streets of that intersection for about a distance of 300 feet in each direction, 
measuring the width of the streets, the size and location of safety islands 
and other permanent fixtures in the street, the size and location of the side- 
walks, and noted the type and location of traffic signals and lights, and the 


3 Central Ill. Serv. Co. v. Deterding, 331 Ill. 277, 162 N.E. 865 (1928). 
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type and kind of buildings abutting the sidewalks in that area as well as 


~ the outside measurements and locations of those buildings. 


Q. Thereafter, what further did you do? 

A. I prepared a plat or diagram of that intersection on the basis of 
those measurements showing the layout that I have just described as having 
been surveyed by me. 

Q. To what scale did you prepare that plat or diagram? 

A. Atthe scale one inch equals ten feet. 

Q. Do you have that plat or diagram with you? 

A. Yes, here it is. 


Counsel to court reporter: 


Will you mark this Plaintiff's Exhibit No. 1 for identification, please. 
(Exhibit so marked.) 

Q. I show you, sir, what has been marked Plaintiff’s Exhibit No. 1 for 
identification; is this the plat or diagram that you so prepared? 

A. Itis. 

Q. Is this a true and accurate reproduction drawn to the scale of one 
inch equals ten feet of that part of the intersection of South Chicago and 
Commercial Avenues that you surveyed on March 10, 1956? 

A. Itis. 

Q. Were you familiar with this location prior to the time that you 
took these measurements on March 10, 1956? 

A. Yes, I was. 

Q. Do you know of your own knowledge whether or not there had 
been any changes in the physical layout of the area which you surveyed at 
that place on that date between June 12, 1954 (date of occurrence), and 
the time at which you took these measurements? 

A. I have had occasion to travel past that intersection once or twice a 
week for the last three or four years, and I know of my own knowledge 
that there have been no changes in the physical layout of that intersection 
during that time. 


Counsel to court: 


If the court please, at this time, I want to offer in evidence Plaintiff's 
Exhibit No. 1 for identification, the same being a plat or diagram of the 
intersection involved, as Plaintiff's Exhibit No. 1. 


The court: It may be received. 


Where it is determined that the surveyor is not able of his own knowl- 
edge to establish that there have been no changes in the location demon- 
strated on the plat or diagram between the time of the occurrence and the 
time of the survey, it will, of course, be necessary to establish that fact by a 
lay witness who has knowledge thereof, using the same form of questioning. 
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The real problem as to the use of plats or diagrams, however, becomes 
one involving not the legal authority for the use thereof, but rather a psycho- 
logical problem of how to prepare the plat or diagram, and how to use it. 
Surveyors or engineers preparing plats or diagrams for use in trial courts 
usually draw the same to a scale of one inch to ten feet. There are no legal 
requirements setting forth the scale to be used or the size of a plat or 
diagram in any of the cases creating the right to use such a plat or diagram. 
Many trial lawyers, however, assuming that what has been done for many 
years is the legally proper method, never stop to analyze the psychological 
problem involved in this question of scale drawings of plats or diagrams. 
However, it must be remembered that to the jury observing a particular 
plat or diagram, it is the clearest evidence of the actual appearance of the 
location or site of the occurrence. Thus, if a road or street upon which an 
automobile-and-pedestrian accident took place is so presented on a plat 
or diagram that it looks narrow, the conclusion by a jury may well be 
that the pedestrian crossing such a narrow street was at fault, when in actu- 
ality by true measurement the width of the street was such that this con- 
clusion would be unjust. 

It would thus seem to be the function of the trial lawyer using a map, 
plat, or diagram in such a case, to determine to what scale the same should 
be drawn. There would, under the law, seem to be nothing improper on the 
part of the trial attorney in exercising the right of determining the scale 
to which a map, plat, or diagram should be drawn, within reasonable limits, 
in an effort to more clearly and fairly present his client’s case. Psychologic- 
ally then, the selection and determination of such an unimportant appearing 
matter as the selection of a scale to which a diagram presenting uncontro- 
verted evidence is to be drawn, often aids in the attainment of, not only a 
fair and just result, but a desired result in the trial of a case. 

There is one other factor with relation to the use of plats or diagrams 
that should be remembered, and that is involved in the situation where the 
location or site of the occurrence is so laid out that the level of the road or 
ground is of importance. For instance, in the event that an occurrence takes 
place in rolling or hilly country, it may be important to either side if a rise 
in the road had something to do with the conduct of either party with rela- 
tion to the occurrence. In such case, in addition to the flat diagram, any 
competent surveyor can prepare a profile or side view of the locale which 
will clarify and demonstrate this change in level of the location or site. 
Here, too, the selection of the proper scale to which the drawing should 
be made is of primary importance. 

Notwithstanding the advantage of a map or diagram in portraying the 
location or site of an occurrence in so far as the determination of actual 
measurements are concerned, it still would seem that photographs of the 
location or site should in every case, where possible, be taken and used in 
conjunction with a plat or diagram. It goes without saying that the photo- 
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graphs of the location can convey to the court and the jury the picture- 
concept of the site more vividly than any other medium, including verbal 
testimony, in that this visual aid enables them better to understand the con- 
troversial testimony as to the liability features of the case, when those 
features are later presented. 

Basically the law as to the foundation for such photographs is the same 
as that relating to photographs of any place, object, or person; namely, 
that the photograph must be a true and accurate reproduction of the loca- 
tion or site as of the time of the occurrence, and can be so proven by wit- 
nesses in the absence of the photographer.* 

The foundation for the admission into evidence of photographs of the 
scene of the location is much the same as that which is involved in placing a 
plat or diagram in evidence. Where the photographs are to be proven by a 
lay witness, the method of proof would proceed as follows: 


Q. Were you familiar with the intersection of South Chicago and 
Commercial Avenues in Chicago, Illinois, on and prior to June 10, 1954 
(date of occurrence)? 

A. Yes, I was. 

Q. In what way did you become familiar with it? 

A. I have travelled past that intersection every day for seven or eight 
years on my way to and from work. 

Q. I show you certain photographs which have been marked Plain- 
tiff’s Exhibit 2, 3, 4, 5, and 6 for identification. Would you look at them, 
please. Now, having examined them, would you tell the court and jury 
whether you know the location that those photographs portray. 

A. The five photographs are different views of the intersection of South 
Chicago and Commercial Avenues in Chicago, Illinois. 

Q. Can you tell us what part of the intersection each view is a photo- 
graph of? 

A. Plaintiff's Exhibit No. 2 for identification is a view looking toward 
the intersection from a point north of the same on Commercial Avenue; 
Plaintiff's Exhibit No. 3 for identification is a view looking toward the inter- 
section from a point south of the intersection on Commercial Avenue; 
Plaintiff’s Exhibit No. 4 for identification is a view looking northwest to- 
ward the intersection from a point east of the same on South Chicago Ave- 
nue which, incidentally, runs on a diagonal northwest and southeast; Plain- 
tiff’s Exhibit No. 5 for identification is a view looking southeast toward the 
intersection from a point northwest of the same on South Chicago Avenue; 
while Plaintiff's Exhibit No. 6 for identification is a view taken from a point 
above the intersection apparently from a tall building looking down on the 
intersection showing the entire intersection. 


* Terry v. Chicago, 320 Ill. App. 342, 51 N.E.2d 71 (ist Dist. 1943). 
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Q. Do each of these photographs, that is to say, Plaintiff’s Exhibits 
Nos. 2 through 6 inclusive for identification, truly and correctly portray 
and represent that part of the intersection which each of them purports to 
show as it appeared and existed on June 10, 1954? 

A. They do. 

Counsel: I desire to offer Plaintff’s Exhibits Nos. 2 through 6 for identi- 
fication inclusive in evidence as Plaintiff's Exhibits Nos. 2 through 6 inclu- 
sive, the same being photographs showing various views of the intersection 
involved. 

The court: They may be received. 

Where the foundation for the photographs is sought to be predicated 
upon the testimony of the photographer, the interrogation will proceed in 
much the same manner; however, it may be necessary to prove by other 
witnesses that the location was susbtantially the same at the time the photo- 
graphs were taken as it was at the time of the occurrence, and this procedure 
will also require additional proof by the photographer to the effect that he 
took the photographs and developed the same. The use of a photographer 
for the purpose of this kind of proof may sometimes lead to technical cross- 
examination as to the manner and method of the taking of the photographs 
as well as the manner and method of developing the same which does not 
occur if the foundation for the photographs is proven by a lay witness. 

The average person has the idea that the legal authority creating the 
right to use photographs, whether of the location, site, object, or person, 
limits the size thereof to the usual commercial photograph, in the neighbor- 
hood of nine-by-twelve inches. An analysis of the law involved will dis- 
close that under the decisions in almost every state, the size of the photo- 
graph is not determined by the law creating the right to present it. Blow-ups 
or enlargements may be made and used within the limits of practicality, if 
the photograph therein depicted meets the normal test of propriety for the 
use of photographic evidence. The advantage of such enlargements should 
be clear, in that a trial lawyer has an opportunity, at one and the same time, 
of capturing the attention of every one of the jurors and conveying to them 
a physical, single view collectively of what he wishes them to observe and 
to understand, thus placing them at the scene of the occurrence. There- 
after, as each witness testifies, pointing out on the enlargement where he 
was and what he saw, the court and the jury are, so to speak, present at 
the location or site as witnesses observing the “physical facts,” which will 
ultimately be controlling in testing the testimony of the witness or wit- 
nesses. The right to use such enlargements is in most states derived from 
the decisions permitting enlargements of photographs of handwriting in 
cases where an analysis of the handwriting is important.® There is a rather 
interesting Georgia case which analyzes all of the arguments relating to 


5 Howard v. Illinois Tr. & Sav. Bank, 189 Ill. 568, 59 N.E. 1106 (1901). 
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the use of enlargements and reaches the conclusion that such use is proper.® 

So far as photographs of the location or site of the occurrence of an 
automobile case are concerned, whether the trial lawyer decides to use a 
small or an enlarged photograph thereof, he should always consider the im- 
portance of aerial views. By “aerial views” one does not necessarily mean 
photographs taken from an airplane. Such aerial photographs may also be 
taken from the top of a tall building or some other vantage point that en- 
ables a photographer to look down upon a scene of the occurrence and thus 
obtain a view thereof that will present the location in a much more simple, 
concise, and clear manner than flat views taken from various points looking 
toward the location of the occurrence. Such aerial views have a particular 
quality of enabling one to present the location with fewer photographs than 
are necessary in the other type of photography. 

In those situations where by reason of some change in the location or 
site of the occurrence one is unable to secure either photographs or a scale 
plat or diagram of the location for the purpose of conveying to the jury a 
correct picture-concept of the location, there would still seem to be an 
alternative method under existing Illinois law through the presentation of a 
rough drawing of the location. The right to do so would seem to be predi- 
cated upon two Illinois cases decided by the supreme court. In the one, it 
was held proper for a lawyer in examining a witness to use a rough draw- 
ing of the scene of the occurrence made on paper for the obvious purpose 
of clarifying the appearance of the location.” In the other case it was held 
proper for a ballistics expert, in order to explain his testimony that certain 
bullets were fired from a particular gun, to use a blackboard and draw 
in crayon, freehand, the markings found on certain bullets and on the gun 
from which the same were fired. Obviously, the right to use a blackboard 
for that purpose would clearly give any witness the right to use a black- 
board for the purpose of drawing the location freehand in order to give 
the jury some idea of what it appeared like to him and to enable him to 
present more clearly his verbal testimony relating, not only to the physical 
facts, but to the occurrence itself. An important factor, however, to re- 
member when one undertakes to use freehand diagrams not drawn to scale, 
either on paper or cardboard of some form, or on a blackboard, is that in 
such case the drawing does not constitute primary evidence in that it does 
not qualify as a true and accurate reproduction to scale of the particular 
location or site, but falls within a class of auxiliary evidence that may be 
used by a witness to illustrate or explain his testimony. It does not consti- 
tute an original exhibit, but is merely identified for the record to demon- 


6 Western R.R. Co. v. Reed, 33 Ga. App. 396, 134 S.E. 134 (1925). 
™Lake Street El. R.R. Co. v. Burgess, 200 Ill. 628, 66 N.E. 215 (1903). 
8 People v. Fisher, 340 Ill. 216, 172 N.E. 743 (1930). 
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strate what particular object was used by a witness to explain or illustrate 
his testimony.® 


WEATHER REPORTS 


Perhaps one of the most commonly available methods of obtaining 
evidence of “physical facts,” and at the same time one of the most greatly 
overlooked techniques, is the use of official weather reports when the con- 
dition of the weather in an automobile negligence case is important. Very 
often attempts are made during the trial of an automobile negligence case 
to prove the condition of the weather with reference to daylight or night 
time, rain, sleet, or snow, clearness or cloudiness, and related weather con- 
ditions by the verbal testimony of witnesses, while opposing witnesses 
give contrary testimony. One certain method of establishing these various 
conditions as an undisputed physical fact which may be controlling as to 
the ultimate decision in the case is by placing in evidence a certified copy 
of the weather report for the area in which the occurrence took place. 

Under an act of Congress and regulations of the United States De- 
partment of Commerce, the Weather Bureau, which is a subdivision of that 
department, constantly maintains records and has available in printed form, 
and, upon request, in certified form, complete climatological data for any 
given area in the United States, during any period of time. The particular 
form is usually published by months, consisting of two separate pages, and, 
under the law, when certified by the local custodian of records of the 
United States Weather Bureau as an official publication of the United States 
Weather Bureau, is competent in evidence without any further foundation, 
except a demonstration of proper certification.’ 

The theory upon which such evidence is generally accepted is that 
where a statute or rule requires the keeping of official registers or records 
by persons in public office as to transactions occurring in the course of 
public duties or under their personal observation, then such records, when 
properly authenticated, are competent in evidence.'! In the case of Chicago 
and Northwestern Railroad Company v. Trayes,!* which involved a personal 
injury action against a railroad, a number of witnesses testified for the 
plaintiff that at the time of the occurrence it was a cold, dark, stormy 
night, with mingled rain and sleet, as against which the defendant offered 
a certificate of the keeper of weather records for the United States Govern- 
ment, showing that the weather at that time and place was clear, without 


® Chicago & A. Ry. Co. v. Walker, 217 Ill. 605, 75 N.E. 520 (1905); Smith v. Ohio 
Oil Co., 10 Ill. App. 2d 67, 134 N.E.2d 526 (4th Dist. 1956). 


10 Chicago & E.I. R.R. Co. v. Zapp, 110 Ill. App. 553 (1st Dist. 1903); Chicago & 
N.W. Ry. Co. v. Trayes, 17 Ill. App. 136 (1st Dist. 1885). 


11 Evanston v. Gunn, 99 U.S. 660 (1878). 
12 Supra note 10. 
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clouds, rain, or sleet, and containing barometer and thermometer readings 
refuting the assertion that the night was stormy. It was held error to refuse 
the admission into evidence of that exhibit, thus clearly establishing the 
doctrine in Illinois. 

There is very little difficulty in the demonstration of the proper cer- 
tification of a weather report so as to make it competent in evidence. The 
usual procedure is for the attorney seeking to place it in evidence to have 
the court reporter mark it as a numbered exhibit and then offer it in 
evidence, with the representation that the same is a certified copy of the 
weather report for the time and place in question. Rarely, if ever, is there 
any objection made to this procedure. Technically speaking, however, if 
the opposite party were to contest the authenticity of the certification, 
then an evidentiary problem could be created, at least in the state courts. 
In the federal courts by rule such report is made competent merely upon 
such presentation, but since there is no such rule applicable to the state 
courts it would seem that upon objection the party offering the certified 
copy of the weather report could be required to authenticate the certifi- 
cation by producing evidence as to the incumbency of the party certifying 
the report, his authority to do so, and the genuineness of the signature or 
certification, which could easily be done by producing the custodian of 
the federal records in the area where the certificate was issued.!* 

Although the presentation of a weather report is commonly accepted 
by most lawyers as a means of proving certain general conditions of the 
weather, most of them do not seem to appreciate the multitude of informa- 
tion contained in those certified weather reports that by their mere presen- 
tation become competent in evidence as “physical facts.” For instance, on 
the front page of the usual weather report there is the maximum and 
minimum temperature during each day of the particular month, together 
with the average temperature and statistical information as to the departure 
from normal and other related information. As to precipitation, there is 
shown the total amount of precipitation during each day of the month, 
rainfall, snow, or sleet. The character and duration of precipitation periods 
are broken down, not only by days, but by hours and minutes, so that the 
record constitutes evidence as to the exact minutes and hours of rainfall, 
snow, or sleet upon a particular day. This precipitation record is also broken 
down into areas, demonstrating the precise amount of precipitation at a 
particular time in the various parts of the city or county. 

As to the wind, the weather report shows for each day of the month 
the prevailing direction of the wind, the average speed, the factual speed, 


18 As to the procedure in the district courts under the Federal Rules, see Fep. R. 
Civ. P. 44(a). For a very complete analysis of the various methods of proving authenti- 
cation of a certified copy of a public record in the federal courts and in the state courts, 
see 5 Wicmore, Evipence §§ 1679, 1680, 1680(b) (3d ed. 1940). 
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and the peak velocity of wind during each day. As to sunlight or dusk, 
it shows for each day the time when the sun rose and the sun set. As to sky 
covering, the report demonstrates the condition of cloudiness or clarity 
during each day of the month. The record also contains various tables as 
to temperature, wind speed and direction, relative humidity, ceiling visi- 
bility, sky cover temperature, and related weather data, all of which, as 
“physical facts,” can be used as direct proof and to contradict the verbal 
testimony of witnesses.!4 


CONDITIONS OF LIGHTING AND 
TRAFFIC CONTROL DEVICES 


In a great number of cases involving automobiles where the occurrence 
takes place in the night time, one of the most important physical facts to be 
considered is the condition of lighting along the approaches to, and at the 
place of, the occurrence. In such cases the trial attorney must remember 
that such a physical fact is of prime importance, and that in those areas 
where artificial road or street lighting exists, there is evidence available of 
so undisputed a nature as to stand up under any amount of verbal testimony 
by witnesses as to the conditions of lighting. 

Ordinary night time accidents on country roads do not involve this 
factor, because it is not yet customary for the highway authorities, be 
they county or state, to undertake to light long stretches of rural high- 
ways. However, where artificial lighting is supplied along busy rural roads 
and in villages and cities, the establishment and maintenance of those 
systems of lights is always under the jurisdiction of a local authority 
charged, not only with the duty of establishment and maintenance, but 
usually with the additional duty of keeping proper records of those 
matters. In the metropolitan areas, each city has a department or bureau 
of electricity that is charged with this function. In unincorporated areas, 
it may be the function of the county or the state to perform this function. 
Be that as it may, there are available, if one determines the proper agency 
from which to obtain the information, definite records as to the type of 
poles, standards, and lights that were used at a certain location at a certain 
time; wattage and candle power of those lights; the area of the road or 
street over which the light would cast its reflection; the times of inspection, 


14 Weather reports are printed locally only in metropolitan areas such as Chicago, 
where certified copies of these reports may be obtained from the local Weather 
Bureau Office; in rural areas the local offices have only limited supplies of such reports 
since they do not do their own printing; the local offices in Illinois outside of Chicago 
are located in Peoria, Springfield, Moline, and Cairo. Where such office does not have 
the desired information, that office can obtain, or the party requesting it can himself 
obtain, such certified copies from the National Weather Record Center, Arcade 
Building, Asheville, N.C., which is the central information and printing office for the 
Weather Bureau covering the entire country. 
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replacement of bulbs, outage, or failure to operate; and other related in- 


* formation. 


In addition thereto, these sources will make available to interested 
persons drawings or diagrams of the particular light poles or standards, 
light bulb containers and reflectors, as well as the location of the light 
post or pole in the position on the street, curb, or parkway which it 
occupied at the time of the occurrence. These sources will also provide 
information concerning the various measurements and dimensions involved 
with reference to the particular lighting appliance. By the use of this 
information, the trial attorney is enabled to establish, in a manner that can 
hardly be disputed practically, the precise condition of lighting, the area 
of lighting, and the type of lighting, by evidence as to those physical facts 
which only involves investigation and request or subpoena on his part of 
the proper city, county, or state authority. 

Likewise, where cases arise involving automobile accidents at inter- 
sections regulated by some type of traffic signal or sign, those physical 
facts can also be proven in the same manner by information obtained from 
the same type of source. Where traffic signs bearing legends such as 
“stop,” “slow,” or similar designations are involved, one may determine 
by consulting with the proper city, county, or state authority in charge 
of the placement or maintenance of those signs whether they were so located 
on the date of the occurrence, the exact location at or near the thoroughfare 
with reference to the point of impact, and the size, color, and condition of 
those signs immediately before, and at the time of, the occurrence out of 
which the case arises. Where so-called “stop-and-go” signals are involved, 
one can just as readily obtain information, not only as to the overall size 
and measurements of the particular signal apparatus, but concerning the 
sequence of colors in all directions, the timing of the various color signal 
legends, and other necessary information. 

It should also be remembered that at different locations in different 
areas the sequence of colors is not maintained in the same manner. For 
instance, at many intersections in some cities the green or go signal, which 
usually is shown while cross traffic has the red or stop signal, is followed 
by a yellow or caution signal, during which the red for cross traffic re- 
mains constant. Thus, an automobile traveling through the intersection 
partially on the yellow light would still not be pre-empting the right of 
way of a vehicle traveling along the cross street, because that red light 
would remain constant at red during the showing of the yellow signal on 
the other street. Sometimes, however, both lights will be followed by a 
yellow or caution signal. The setting of the sequence of such lights and 
the timing of the various color sequences varies from location to location 
in the same area, as well as in different areas. It would seem to follow, 
then, that information as to the exact sequence and timing of these lights 
would be one of the most important forms of evidence, by way of physical 
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facts, to be used both as primary evidence and as evidence to corroborate 
or discredit the testimony of witnesses relating to those circumstances. 

The proof of these physical facts is relatively simple in that the engineer 
or other person having knowledge thereof, attached to the particular de- 
partment of the city, county, or state having jurisdiction of the placement 
and maintenance of those lights, signs, or traffic signals, would be in a 
position to testify concerning these matters.15 


POST-OCCURRENCE FACTORS 


Perhaps the most important evidentiary function of physical facts 
becomes apparent when one undertakes to analyze the physical facts ap- 
parent at the scene of the occurrence after an automobile accident has 
taken place. Whether it be an occurrence involving two or more vehicles 
or a vehicle and a pedestrian, the problem and the solution thereof would 
seem to be the same. The physical facts which are of utmost importance 
under such circumstances revolve about the presence or absence of tire 
marks, skid marks, the location of debris on the highway, damage to 
vehicles, and, in some cases, evidence of physical injury to the person. 
All of these elements of real evidence individually and collectively will 
tend to establish in the overall picture-concept of the occurrence certain 
physical facts leading to reasonable conclusions as to the manner of hap- 
pening of the occurrence, which in turn will lend credence to or negate 
the verbal testimony of the witnesses. 

In those cases where the question involved is whether or not the 
impact took place on a particular side of the road or street, the presence 
of tire marks, skid marks, or debris on one or the other side of the road 
will clearly indicate, not only where the respective vehicles leaving those 
tire marks or skid marks were traveling and their direction of approach 
and course, but when coupled with the location of debris indicating where 
the impact took place will also be indicative of the point of impact with 
relation to the side of the road or the part of an intersection where the 


15In Illinois, information as to conditions of lighting and traffic control devices 
is under the jurisdiction of various separate authorities. After it has been determined 
in what jurisdiction the occurrence took place, one of the following sources will 
furnish the necessary information: City of Chicago—Department of Streets and Sani- 
tation, City Traffic Engineer; Chicago Park District—Traffic Engineer; Cook County— 
Department of Highways, Engineer of Traffic; State of Illinois—Department of Public 
Works and Buildings, Division of Highways, Chief Highway Engineer, Springfield, 
Illinois. There are also district highway offices throughout the state bearing the 
following district numbers and located at: (1) Elgin; (2) Dixon; (3) Ottawa; (4) 
Peoria; (5) Paris; (6) Springfield; (7) Effingham; (8) East St. Louis; (9) Carbondale; 
(10) Chicago. At all of these offices information pertaining to state highways is obtain- 
able. The various express-ways and toll-ways are operated by separate commissions 
with their own traffic engineers, and after their jurisdiction is determined similar in- 
formation is there available. 
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same took place. Thus it has been held that gouge marks in the surface 
‘of a highway left by a tractor as it turned over while colliding with an 
automobile were physical facts indicating that the tractor was partially 
on the wrong side of the road at the time of the collision, so that a finding 
predicated upon verbal testimony that it was on the right side of the road 
was improper.1® 

In considering the question of evidence relating to tire marks or skid 
marks, one must necessarily differentiate between the use of that kind of 
physical evidence for the purpose of establishing the location of an occur- 
rence and its use for the purpose of attempting to raise inferences or de- 
ductions as to the speed of the vehicle involved. Obviously, the presence 
of such types of marks on the highway or street is indicative, without any 
expert testimony, of the course followed by the vehicles approaching the 
point of impact and of the place of impact. However, when counsel seek 
to raise inferences as to speed from such evidence, it seems to be generally 
held that proof of the presence of the tire marks or skid marks and the 
identification thereof with the particular vehicle sought to be charged with 
speed is not sufficient for that purpose. This conclusion has been very 
succinctly summarized in one case where the court reached the conclusion 
that it was aware of no ru’ of law that permitted one to invoke a standard 
of common knowledge to constitute evidence of the relationship of the 
speed of a car to the length of skid marks. The court believed that in 
addition to proving the presence and size of the marks and relating them 
to the vehicle, the party seeking to prove speed should produce testimony 
indicating that the particular skid marks evidenced an excessive rate of 
speed before any conclusions of negligence could be derived from that 
evidence.!7 

It would seem that the proper evidentiary technique involved in 
proving speed by reference to the length, type, or size of skid marks 
would necessitate the production as witness of some person who, as an 
expert on automobile brakes and skid marks, would be able to give evidence 
as to the speed at which a vehicle of the type involved would be traveling 
on the same sort of surface under the same conditions in order to leave 
skid marks such as were found at the scene, taking into consideration the 
psychological factors of reaction time and braking time.’® However, in at 
least one case the Illinois Supreme Court indicated that skid marks positively 
identified as the marks made by the rear wheels of a car involved could be 
of sufficient length to raise an inference of speed without so-called expert 
testimony relating the marks to a particular speed, although in the same 


16 Shennan v. Chrispens Truck Lines, Inc., 316 Ill. App. 160, 44 N.E.2d 339 (1st 
Dist. 1942) (abst. dec.). 

17 Welch v. Herman, 337 Ill. App. 322, 86 N.E.2d 284 (4th Dist. 1949). 

18Fannon v. Morton, 228 Ill. App. 415 (2d Dist. 1923). 
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case it was held that expert testimony for the purpose was competent and 
improperly. excluded by the trial court.?® 

Since certain phases of expert testimony of this kind are analyzed in 
one of the other articles in this symposium,” all that need here be said 
is that if the trial lawyer seeks to use this evidence by way of physical 
facts relating to skid marks as a basis for establishing the speed of the 
vehicle involved, then it would seem wiser, in the light of existing law, to 
couple that evidence with the testimony of an expert.?? 

On some occasions, particularly involving automobiles and pedestrians, 
evidence of injury to the person may be found at the scene of the occur- 
rence which serves much the same purpose from an evidentiary standpoint 
as do tire marks, skid marks, or the location of debris. That is, occasionally 
part of a person’s clothing, such as a belt buckle, a shoe, a hat, eyeglasses, 
or even blood from a wound may be found along and upon the surface of 
the highway or street, or upon or about one of the vehicles, immediately 
after the occurrence, which would indicate the point of impact, direction, 
and degree of force, so as to serve as a basis for inferences or conclusions 
concerning the place of the occurrence, as well as the manner of the 
occurrence.?? 

In a similar manner, the nature of the injury suffered by a pedestrian 
in an occurrence involving a motor vehicle and a person present on the 
street or highway may indicate the manner of the happening of the occur- 
rence from the liability standpoint as distinguished from the problem of 
injury or damages. Very often the driver of a vehicle will have formed 
the impression that the pedestrian was traveling in one direction, while the 
pedestrian’s version will be that he was traveling across the road or street 
in the opposite direction. Where such a situation exists, the location and 
nature of the injury suffered by the pedestrian will tend to support or 
negate one or the other of the versions by reason of the reasonable inferences 
that can be derived from such physical facts. 

For instance, if a vehicle is traveling north with the pedestrian claiming 
that he was traveling east, while the driver of the vehicle claims the 
pedestrian was traveling west, the side of the pedestrian’s body which 
received the injury would be an important physical fact in analyzing those 
versions. Thus, if the injury were to the pedestrian’s right side, with 
bruising along the right leg or right thigh, or fractures in the right leg or 
right thigh with the bones having been forced inward at the site of the 


19 Young v. Patrick, 323 Ill. 200, 153 N.E. 623 (1926). 

20 See Snyder, Expert Testimony as to Liability, infra p. 364. 

21For an exhaustive analysis of the problems involved in the use of skid marks 
as evidence in automobile negligence cases, see annotations in 30 Necit. & Comp. Cas. 
ANN. (ns.) 182 (1952); 23 A.L.R.2d 112 (1952). 


22Fannon v. Morton, supra note 18. 
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fracture, these physical facts would be indicative of the conclusion that 


* the pedestrian was actually walking eastward and received the blow from 


his right, tending to support his version and negating that of the driver 
of the vehicle. In developing this type of physical fact, the proof should, 
of course, be made by the plaintiff himself, by whatever doctors examined 
him immediately after the occurrence, by the x-rays which were taken, and 
by any other lay witnesses who may have seen him immediately after, or 
shortly after, the occurrence took place. Much of this kind of proof, to 
the extent that it involves medical witnesses, will become intermingled with 
the medical testimony as to damages, but the trial lawyer should keep in 
mind the importance of these facts as they relate to the liability phases of 
the case and develop them properly during the testimony, remembering 
to make full use thereof in his argument to the jury while discussing the 
liability phases. 

In much the same manner, the nature and extent of the physical 
damage to a vehicle or vehicles involved in an automobile case constitutes 
evidence of physical facts that raises inferences as to the manner of the 
happening of the occurrence, the speed of the vehicles involved, the 
direction and force of impact, and the point of impact. 

Although these physical facts are of prime importance in any auto- 
mobile negligence case, they become particularly controlling in cases under 
the various right-of-way statutes—such as the statute regulating the right- 
of-way between vehicles approaching an intersection,”* between a pedestrian 
and an automobile at an intersection,24 or between an automobile and a 
pedestrian at a point in a block between intersections **°—and where the 
left-turn statute is applicable.2* In all of these cases, evidence of physical 
facts relating to the damage or markings apparent on a vehicle after the 
occurrence can give rise to very strong inferences as to the position of 
approach, order and speed of approach, points of impact, source of greater 
force, and the like, and these factors may be controlling as to the questions 
of negligence and contributory negligence upon which the decision in 
the case is predicated. Such evidence is offered, not for the purpose of 
proving the monetary property damage to the vehicle involved, but 
rather for the purpose of establishing physical evidence relating to the 
liability aspects of the case. As one court has stated: 


“. . . . [Witnesses were entitled to testify as to the damaged con- 
dition of such car after the collision to show the force of the impact 
as well as the point or points of contact of the automobiles, so that the 


23 Tut. Rev. Stat. c. 95%, § 165 (1955). 
24 Td. § 171. 
25 Id. § 172. 
26 1d. § 166. 
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jury might be aided in determining the issues from the physical facts 
as well as from all the other facts and circumstances in evidence.” ** 


In the average case, the proof of all of these separate elements as to 
post-occurrence factors becomes interwoven, the one with the other, so 
that the manner of developing the same can probably best be shown by 
an example involving a number of these factors. The example herein used 
arises from a situation where the plaintiff was traveling west in an auto- 
mobile on an east and west street, 25th Street, while the defendant’s 
truck was being driven by its employee in a southerly direction on a north 
and south street, Karlov Avenue. The two vehicles collided in the inter- 
section. It was the plaintiff's contention that although the defendant’s 
truck was to his right, the plaintiff had approached the intersection, 
stopped, observed the defendant’s truck about half to three-quarters of a 
block away, started to cross the intersection at a slow speed, and, after 
reaching the northwest quarter of the intersection, was struck in the right 
rear by the front of the defendant’s truck. It was the defendant’s version 
that its truck was traveling slowly when the plaintiff came through the 
intersection from the left at a high rate of speed, colliding with the truck. 
An excerpt from the examination of a police officer who came upon the 
scene shortly after the occurrence should demonstrate how proof of these 
elements of physical facts affected this particular case. 


Q. Now, officer, when you got to the intersection of 25th Street and 
Karlov Avenue in response to the police radio call, what did you observe? 

A. When I got there, there was a Dodge automobile overturned on 
the south side of 25th Street west of the corner on the parkway, on its 
right side facing east, and a truck was overturned on Karlov Avenue in 
the vicinity of the southwest corner on its left side facing northwest, just 
about over what would be the south crosswalk of 25th Street. 

Q. Were you there while these vehicles were righted? 

A. Yes, sir. 

Q. By whom were they righted? 

A. The automobile was righted by us and persons about the street in 
order to enable the injured driver to be removed; the truck was righted by 
a tow truck that was called by someone. 

Q. Could you observe the damage to the vehicles while they were 
lying in the street? 

A. Yes. 


27 Rapers v. Holmes, 292 Ill. App. 116, 122, 10 N.E.2d 707, 709 (1st Dist. 1937); see 
Leech v. Newell, 323 Ill. App. 510, 56 N.E.2d 138 (1st Dist. 1944). For a very en- 
lightening annotation on the admissibility of, and the effect on the weight of the evidence 
of, evidence as to the condition of automobiles after an accident in so far as the issue 
of legal responsibility is concerned, see 129 A.L.R. 438 (1940). 
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Q. What did you observe about them? 

A. The front of the truck was pushed back with the grill broken and 
both headlights smashed, while the left side or upper side of the automobile 
was pushed out or upwards as it was there in the street and the top of 
it was pushed up like a crushed eggshell. I could not see the right side of 
the automobile at that time. 

Q. Did you see the right side of the automobile after it was righted? 

A. Yes. 

Q. What did you then observe? 

A. The right rear side of the automobile was pushed in; the damage 
began at about the center of the right side of the automobile and went 
towards the back, straight into the side of the automobile. 

Q. Did you examine the street at this intersection in connection with 
your investigation? 

A. Yes. 

Q. What did you see? 

A. I found fresh skid marks from two wheels on Karlov Avenue 
beginning at a point about twelve or fifteen feet north of the north cross- 
walk of 25th Street, continuing on to about the center of 25th Street or a 
distance of about forty feet; when these skid marks reached the center of 
25th Street, a side skid mark continued on from where the skid marks ended 
in a slightly circular direction over towards the southwest corner where 
the truck was lying in the street on its side. These side skid marks led 
up to the truck where it was lying in the street. 

Q. Were there any other marks in the street? 

A. There were push marks on the street that led from the same point 
in the northwest quarter of the intersection to the place where the auto- 
mobile had been turned around and laid on its side. 

Q. What was the distance between the beginning of these push marks 
and the place where the automobile ended up? 

A. About twenty-five or thirty feet. 

Q. Did you find anything else in the street? 

A. Yes, sir, there was lumber which the truck had been carrying 
spread out on the street from the place where the skid marks ended up 
to the place where the truck went over on its side and a lot of dirt and 
other debris in the northwest quarter of the intersection that appeared to 
have been shaken loose from the vehicles. There was also some broken 
glass at that point. 


More often than not, such evidence as to physical facts, by its very 
nature, its certainty of acceptance, and the force of the reasonable infer- 
ences and conclusions that arise therefrom, will lead a court and jury to 
believe the version or theory of fact which that evidence corroborates, 
notwithstanding the existence of contradictory verbal testimony of eye 
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witnesses to an occurrence. This is so for the reason that there is about 
such physical facts an element of definite certainty which seems to gather 
strength from the standpoint of credibility in the face of such opposing 
verbal testimony. 

Situations arise almost every day in courtrooms throughout the state 
that constitute classic examples of this principle. The driver of one vehicle 
will testify very positively that the front of the other vehicle ran into the 
side of his; then he is confronted with photographs taken by the police or 
others immediately or shortly after the occurrence which demonstrate 
that it was the side of the other car that was damaged and the front of 
his. Is there any question as to which of these theories of evidence a court 
or jury would accept? Or perhaps the driver of a vehicle involved in an 
occurrence with a pedestrian will testify that the pedestrian walked or 
ran into the side of his automobile; then he will be confronted with photo- 
graphs of his vehicle taken shortly or immediately after the occurrence 
from which it appears that there is a dent at the front of one of his fenders, 
or on the top of the hood, or on the grill, together with brush marks along 
that part of the car, or perhaps a broken headlight. Here, too, is there 
any question as to which of these theories of evidence a court or jury 
would accept? Similarly, the contrary holds true, so that physical facts 
as evidence can come to the aid of either the plaintiff or defendant to help 
establish the truth of a factual situation and to secure the attainment of a 
just result. From a practical standpoint, evidence as to a physical fact 
as above demonstrated not only will prevail as to the single factual issue 
to which it relates, but by its very potency and force will usually have 
the devastating effect of seriously or totally damaging the credibility of 
the entire testimony of the witness impeached by proof of such physical 
facts. 

There is one problem relating to the physical facts in automobile cases 
that has been the subject of great controversy and marked contrariety of 
decision. This problem pertains to the competency in evidence of proof 
that after an automobile collision or occurrence the speedometer needle on 
one or the other of the vehicles was stuck at a certain position or place 
on the dial, which proof, if admitted into evidence, would indicate that 
the vehicle was traveling at a certain speed at the time of the collision. 
Thus, if one of the vehicles was found with the needle of the speedometer 
in a position indicating eighty miles an hour, a layman’s conclusion would 
invariably be that that vehicle was traveling at that speed when the col- 
lision took place. The Illinois courts have taken the position, which seems 
logical, that such evidence is incompetent and should not be admitted.”* 
This holding is predicated upon the theory that such a condition could 
have resulted from causes other than the actual speed of the vehicle, such 


28 Jones v. Traver, 275 Ill. App. 181 (3d Dist. 1934). 
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as the force of the impact, the breaking of the instrumentality or speedometer 


“in the occurrence, or a host of other factors which remain unexplained in 


the evidence. Conversely, it would seem that the required foundation for 
proof of such physical fact would involve a detailed explanation of the 
kind of speedometer it was, how it operated before the occurrence, its then 
operating condition, its condition after the collision, the determination of 
whether or not it was damaged, how it was damaged, and numerous other 
elements which would make such a required foundation practically im- 
possible of proof. There is respectable authority in other jurisdictions for 
the admission of such evidence without any foundation, leaving the 
question of lack of other explanation as a matter to be considered in the 
determination of the weight of the evidence and its credibility rather than 
in the determination of its admissibility.2® It may be that within the con- 
trary doctrines laid down by the cases one could arrive at a common rule 
within the limits of which such evidence could be made competent by 
the proof of a detailed and lengthy foundation, but, practically speaking, 
that seems very difficult and improbable.*° 

In view of space limitations, it would be impossible in this article to 
analyze and discuss all of the various types of physical facts that one 
could investigate, marshal, and prove in connection with the production of 
evidence in an automobile negligence case. For that reason, only those 
physical facts that are most commonly involved in such a case have here 
been discussed. The physical evidence that may be found will vary with 
each case that occurs, dependent to a large degree upon the special circum- 
stances of that case. 

With reference to the evidentiary techniques for the presentation of 
these various factors which fall within the overall classification of physical 
facts, it should be apparent that those methods of proof that come within 
the general field of demonstrative evidence will be much more effective 
than verbal testimony. By way of example, photographs of skid marks, 
tire marks, debris, personal objects, or blood marks found at the scene of 
the occurrence or on or about the vehicles, and photographs of the physical 
damage to the person or the vehicles involved, would obviously constitute 
more reliable, effective, and credible evidence than verbal testimony as 
to the same facts. Photographic evidence, therefore, should be used as often 
as possible. 

One of the controversial present-day problems with reference to the 
use of photography for purposes such as those discussed in this article 
concerns the use of colored photographs. It goes without saying that color 


29 Hoffman v. Atlantic Greyhound Lines, 25 F. Supp. 739 (D.C. Tenn. 1938); 
Albrecht v. Safeway Stores, Inc. 159 Ore. 331, 80 P.2d 62 (1938). 

%0For an interesting annotation on the problem see 5 Nect. & Comp. Cas. ANN. 
(n.s.) 287 (1939); 21 A.L.R.2d 1200 (1952). 
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photography actually has an enhanced recognition value in that it will pre- 
sent physical facts in finer depth or shading than will the ordinary black and 
white photograph with its limited variations of black, gray, and white. 
The controversy seems to be based not so much upon the desire to determine 
the legal or academic propriety of the use of such photographs, but ap- 
parently upon a difference of opinion as to whether or not the use thereof 
is so dramatic or novel as to be unfair. Actually, it would appear on 
principle that if the photograph truly and correctly portrays the scene or 
object which is its subject matter as of the time that is involved, and if 
the photograph is otherwise material to the issues, it should be competent 
and admissible in evidence in the same manner as any other photograph 
because it is properly qualified within the rule relating to such evidence. 
There seems to be a great paucity of decision pertaining to this particular 
type of evidence, and this is probably due to the reluctance of lawyers to 
take up the question of the propriety of such evidence on appeal to courts 
of review. 

Research will disclose that no court in ruling on the competency of 
photographs has ever limited such evidence to black and white photography. 
It should follow that if photographs taken in color are true in color and 
correctly and accurately portray the object, person, or place of which it is 
a photograph, there would be no apparent reason for the courts to dis- 
tinguish between color photography and the common black and white 
photography. There is respectable authority for such a view.*! There are 
some trial court decisions which have been publicized in the last few years 
in which it appeared that colored photographs were not admitted into 
evidence, thus creating the impression that such photographs could never 
be competent, but analysis of the problems involved in those few cases will 
show that in each of them there was testimony that the photographs were 
not true and accurate representations of the particular person, thing, or 
object involved. 


What has already been said concerning blow-ups or enlargements of 
photographs of the scene of the occurrence applies with equal force to 
the presentation of these post-occurrence facts when the time comes for 
their being placed in evidence. A map, plat, or diagram of the location 
will also prove of inestimable value with relation to this type of proof, for 
it enables the witnesses to point out on the plat or diagram the location of 
tire marks or skid marks, debris, the place where personal effects may have 
been found or blood spots seen, the positions of the vehicles, and the location 
of various other physical objects, all of which constitute physical facts. By 
these methods of proof, one will be more readily able to convey to the 
jury the physical facts being proven. 


31 Harris v. Snider, 223 Ala. 94, 134 So. 807 (1931); Scott, PHotocrapHic EvipENcE 
§ 627 (1942). 
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The trial lawyer who has become trained in intensive preparation and 
early marshalling of the evidence will already have learned about the 
sources where he may seek such photographic or diagrammatic evidence if 
he is retained at a time when it is too late for the same to be prepared under 
his direction. In the metropolitan cities, the local police force, and in other 
parts of the state, the county or state police, very often take photographs 
of the scene of the occurrence to demonstrate tire or skid marks, debris, or 
other marks of physical objects found at that place, and also of the vehicles 
involved to demonstrate damage to those vehicles. These photographs are 
used by them in reaching their conclusions as contained in their official 
reports. Likewise, these police officers very often prepare rough diagrams 
indicating and showing these same factors, which become part of their 
official report. All of this information becomes available to the trial lawyer 
by way of subpoena for the trial of his case. He.should, however, investi- 
gate to determine what this information consists of and how much light 
it will throw upon the issues of his case long before the time for trial is 
reached. 


CIRCUMSTANTIAL EVIDENCE 


Evidence regarding the physical facts is important, effective, and con- 
trolling in every type of automobile negligence case, but in one particular 
type of case it reaches its ultimate function—that is, in the class of case 
where there are no eye witnesses to be found, and the case is to be won, 
if at all, on the basis of inferences and conclusions to be derived from 
circumstantial evidence. Circumstantial evidence is essentially evidence con- 
sisting of physical facts. It is in this class of case where there are no eye 
witnesses that the full force, effect, and power of this class of evidence 
becomes apparent. Perhaps the simplest legal definition of those terms may 
be found in a recent opinion of the Illinois Supreme Court where it is 
said: “.... Circumstantial evidence is the proof of certain facts and circum- 
stances in a given case from which the jury may infer other connected facts 
which usually and reasonably follow according to the common experience 
of mankind.” 

It is a fundamental principle of our law that facts need not necessarily 
be proven by direct evidence, but where direct evidence is not available, 
they may be proved by circumstantial evidence—that is, by proof of circum- 
stances such as give rise to a reasonable inference or deduction of the truth 
of the facts sought to be established, although there may be no direct 
evidence of such facts. Thus, it has been held that on the question of con- 
tributory negligence, the exercise of due care by the plaintiff or the 
plaintiff's decedent need not be established by direct and positive testi- 


82 Ruspantini v. Steffek, 414 Ill. 70, 74-75, 110 N.E.2d 198, 200 (1953). 
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mony, but can be inferred from circumstantial evidence.** The negligence 
of a defendant can likewise be proved by circumstantial evidence, such 
as the location of the occurrence, marks left at the scene, the location of 
the vehicles after the occurrence, and related physical facts.°4 

One of the problems that becomes involved with reference to the proof 
of ultimate issues by circumstantial evidence is a determination of the de- 
gree of proof. Basically, the burden of proof is the same—that is, a pre- 
ponderance of the evidence, whether the case is to be proven by direct or 
circumstantial evidence. However, the contention has often been made that 
where the ultimate conclusion of liability is sought to be derived from cir- 
cumstantial evidence, the proof should eliminate every other inconsistent 
inference, virtually imposing an absolute burden of proof. This is not the 
law. In discussing this precise problem, an appellate court analyzed the 
question in these terms: “.... The law only requires the highest proof of 
which a case is susceptible or that can reasonably be made. . . . If such proof 
were necessary in cases of this kind, a recovery could seldom, if ever, be 
had, however inexcusable the negligence of the defendant.” *> Perhaps the 
clearest language may be found in one of the cases where in analyzing the 
question of the burden of proof for circumstantial evidence, the Illinois 
Supreme Court stated: “.... A greater or less probability, leading, on the 
whole, to a satisfactory conclusion, is all that can reasonably be required 
to establish controverted facts.” 6 This conclusion is more forcefully 
reached by another appellate court in discussing the same problem: “. 
Absolute, positive, ocular proof, the law, wisely, does not require. Nor does 
negligence have to be proven beyond a reasonable doubt. Circumstantial 
evidence, such as exists here, and by which the mind is impelled to make 
certain deductions, is sufficient. Of course, we may be wrong, but as long 
as by the evidence we are persuaded that we are right, that must suffice. 
That the law requires, and only that.” 37 


POST-TRIAL PROBLEMS 


Although the popular concept would seem to be that evidence in re- 
gard to physical facts is only important during the trial of the case, nothing 
could be further from the truth. It is just as important and just as controll- 
ing a factor during the argument of the post-trial motion when the losing 
party is seeking a new trial, and on appeal in the appellate court when the 


38 Schaffner v. Massey Co., 270 Ill. 207, 110 N.E. 381 (1915). 

34 Devine v. Delano, 272 Ill. 166, 111 N.E. 742 (1916); Ruspantini v. Steffek, supra 
note 32. 

35 Hellwig v. Lomelino, 309 Ill. App. 369, 376, 33 N.E.2d 174, 178 (4th Dist. 1941). 

36 Devine v. Delano, supra note 34, at 180, 111 NE. at 748. 

87 Rost v. Kee & Chapell Dairy Co., 216 Ill. App. 497, 504 (1st Dist. 1920). 
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unsuccessful party is seeking to reverse the judgment. The only real differ- 
ence between those two situations would seem to be that in the trial court 
the party would be arguing that the verdict was against the preponderance 
of the evidence, while in the appellate court he would be contending that 
the verdict was against the manifest weight of the evidence.*® 

Whether the argument as to the consistency of the verdict with the 
state of the evidence regarding the physical facts in an automobile negligence 
case were to take place before the jury that was about to decide the case, 
the trial court which was ruling on a post-trial motion, or the appellate 
court on appeal from a verdict and judgment, the legal theory involved 
would be the same. That is to say, it would become the function and duty 
of the trial attorney to make clear, to whomever the argument was directed, 
that the testimony upon which the opponent’s theory of fact was predicated 
was contrary to, and inconsistent with, the physical facts in the case. Such 
an approach involves a very careful analysis of the evidence, a detailed and 
painstaking marshalling of each of the elements of evidence relating to 
physical facts, and a logical integration of the same into a coordinated, 
connected picture-concept leading to the reasonably certain inferences 
and conclusions that would normally be derived therefrom, so that in such 
event the result will be to persuade and convince the jury, the trial court, 
or the court of review of the solidity of the position being taken. 

In trial courts, one will find that the average jury, being made up of 
a cross-section of the population, generally has its share of common sense 
and will usually attain a just result when presented with this type of prob- 
lem. (Trial lawyers can probably give classic examples of cases that 
they have tried where the jury did not know what it was doing, did 
not understand the facts, and reached an unjust result. Very often in such 
cases on motions after verdict or judgment and on appeal, the state of the 
evidence relating to the physical facts will, if it has been properly developed 
in the trial of the case, carry such convincing weight as to persuade and 
convince either the trial court or a court of review that an injustice has 
been done and that a new trial should be allowed.) 

In a recent case where all the physical facts led to the conclusion that 
an occurrence took place on plaintiff’s side of the road while the defendant’s 
witnesses testified that it took place on his side of the road, the Appellate 
Court set aside a verdict for the defendant on the basis that the evidence 
upon which the verdict was based was inconsistent with the physical facts,®® 
On a similar state of facts, another appellate court found that the physical 
facts corroborated the testimony of the plaintiff in a case in which the plain- 
tiff had recovered a verdict and judgment and refused to set the same aside 


38 Read v. Cummings, 324 Ill. App. 607, 59 N.E.2d 325 (1st Dist. 1945). 
89 Murphy v. Kumler, 344 Ill. App. 287, 100 N.E.2d 660 (3d Dist. 1951). 
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as being contrary to the evidence.*° These examples are mentioned merely 
to illustrate the principle involved, and do not constitute an attempt to an- 
notate any or all of the cases that could be set forth. 

It should be noted that in certain jurisdictions outside of Illinois, both 
the trial and appellate courts follow the so-called “physical facts rule” under 
which the trial court not only has the right but is required to take a case 
from the jury and direct a verdict under circumstances where the physical 
facts in evidence disprove the testimony of witnesses presented by the 
plaintiff.41 On the basis of the Illinois cases already discussed, as well as 
others, the state of existing law would seem to require the conclusion that 
this doctrine is not applicable in Illinois but that the only situation in which 
the relationship between physical facts in evidence and the other testimony 
presented can be considered is on the basis of the question of the weight of 
the evidence and the credibility of the witnesses. This conclusion proceeds 
on the theory that an inconsistency between the verbal testimony and the 
evidence of the physical facts creates at best an issue of fact for the jury as 
to those questions, with the power in the trial and appellate courts to later 
consider the weight of the evidence.*? 


ANIMATING THE INANIMATE 


As one approaches the end of this analysis of the academic and psy- 
chological problems involved in the presentation of evidence in regard to 
physical facts, having surveyed the state of the law as to the admissibility 
of such evidence, having attempted to delve into the psychological reactions 
of jurors and judges to such presentation, he cannot take leave of that sub- 
ject without coming to the realization that in the actual trial of a case, aside 
from the presentation of such evidence, the trial lawyer must be fully 
cognizant of the “physical facts” relating to the conduct of the trial, i.e., 
the appearance, demeanor, and conduct of the trial attorney, the parties, 
and the witnesses in the case as distinct from the technical evidentiary 
procedures and techniques. 

Just as the physical facts in evidence which are inanimate will either 
persuade and convince the jury or court to an acceptance or rejection of the 
trial lawyer’s theory of fact, so will the physical facts of the conduct and 
demeanor of the trial attorney, the parties, and the witnesses, which are 
animate, in a like sense tend to condition the court and jury to such a 
response. Through all the stages of the trial, becoming interwoven into the 
pattern of the case, will appear the personality traits of the attorney, the 


40 Cooper v. Safeway Lines, Inc., 304 Ill. App. 302, 26 N.E.2d 632 (1st Dist. 1940). 

4110A BLAsHFIELD, CycLopepiIA oF AUTOMOBILE LAw & Practice § 6597 (perm. ed. 
1955); 10(2) BLASHFIELD, CycLopepiA oF AUTOMOBILE LAw & Practice § 6626 (perm. ed. 
1942); 88 Corpus Juris. Sec. § 208 (1955). 

42 Libby, McNeill & Libby v. Cook, 222 Ill. 206, 78 N.E. 599 (1906); Chicago City 
Ry. Co. v. Martensen, 198 Ill. 511, 64 N.E. 1017 (1902). 
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parties and the witnesses, which in the last analysis should be so presented 
as to help to give to the fact concept evolving from the evidence, the 
framework of earnestness, sincerity, and right which, as much as the evi- 
dence in a case, is responsible for the attainment of a successful and ade- 
quate result. 








EYE WITNESS TESTIMONY 


BY JOHN M. MOELMANN * 


GENERAL PROBLEMS 


TO THE LAWYER who is able to present eye witness testimony, such 
evidence can be his greatest asset in bringing about a successful conclusion 
to his case. Eye witness testimony which cannot adequately be met by the 
opposition is invaluable. Its presentation must be considered in the light of 
the type of case in which it is presented, the character of the witness who 
observed the accident, the ability of the witness adequately to present his 
testimony, the reasonableness of the testimony expected to be produced 
by such witness, and whether or not it corroborates the testimony of the 
party on whose behalf such testimony is presented. 

An eye witness whose testimony is not properly presented can be very 
damaging to the party who places the witness on the stand. He may be 
subjected to skillful cross-examination which will cause him to be valuable 
to the opposite side of the case, rather than to the proponent of his testi- 
mony as originally contemplated. Preparation of the witness, therefore, is 
important in order to make the most of the asset which the trial lawyer 
has to present in the form of eye witness testimony. It is no reflection upon 
the credibility of the witness that the witness has been adequately inter- 
viewed by the lawyer who puts him on the stand and vouches for him. 

The trial lawyer’s problems are: to locate the eye witness; to ascertain 
whether or not he will be of value to his side of the case; to prepare him 
properly for the presentation of such eye witness testimony; to keep track 
of him until such time as the case shall be reached for trial; to warn the 
witness that others interested in the case may attempt to get him to make 
statements which he does not mean and which would be damaging to the 
true aspects of his testimony; to subpoena the witness into court when 
the case is reached for trial; to discuss his testimony with him in light of the 
statement which he originally made; to advise him as to proper demeanor 
in the courtroom; to place him on the stand, and to interrogate him in such 
a way as to present his testimony in its best light to the court or jury before 
whom the case is being tried; and also to meet any matters which are 
brought out on cross-examination by a proper redirect examination. 


* JOHN M. MOELMANN. A.B. 1932, J.D. 1934, University of Illinois; 
fellow in American College of Trial Lawyers; past president of Society 
of Trial Lawyers (1955); partner in firm of Hinshaw, Culbertson, 
Moelmann and Hoban, Chicago, Illinois. 
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Types of Cases 


Automobile negligence cases are generally classified as follows: (1) 
collision between vehicles; (2) collision between a vehicle and a stationary 
object; (3) collision between an automobile and bus, streetcar, train, or 
other means of public transportation. 

In the case involving a collision between vehicles, the number of inter- 
ested parties who may be eye witnesses is generally limited to the occupants 
of the two vehicles. There is remarkable loyalty on behalf of a passenger 
to the driver of the vehicle in which he was riding, unless that driver is the 
defendant against whom he is seeking to recover damages. It is usually ex- 
pected that the occupant of a vehicle will testify substantially the same as 
the driver (here, again, excepting guest cases). Generally, the lawyer can 
predict the nature of the testimony of the passenger. Frequently, he en- 
counters the passenger who is seated in the rear seat and does not observe 
much and does not, therefore, make a corroborating witness. Such a pas- 
senger will often at least corroborate the driver’s conduct by saying that the 
driver was going at a moderate rate of speed, slowed down or stopped for 
an intersection or traffic signal light, kept a straight course, and generally 
followed the rules of the road. A passenger often deliberately disqualifies 
himself as a witness because he would make a poor witness, saying that he 
“does not remember,” that he “did not observe,” that he “was talking to 
another passenger,” or that he “was glancing in the opposite direction when 
the accident occurred.” Quite often, this is the case where the passenger is 
the plaintiff and wishes to excuse himself for not having warned the driver 
against impending danger. He would be guilty of contributory negligence 
if he failed to warn of known danger.! 

In the typical automobile accident, there is ordinarily a remarkable 
scarcity of eye witnesses. It is largely due to the fact that the parties in- 
volved become very upset and do not think of getting the names of wit- 
nesses. The obtaining of names of witnesses is pure chance in such in- 
stances. In modern society, there is a general reluctance on the part of 
people who have witnessed accidents to volunteer their names as witnesses. 
Their motive is usually selfish in that they do not wish to spend the time in 
court to appear as a witness, that they may not wish to have investigators 
call upon them for statements, that they may not wish to take part against 
an injured person for whom they have sympathy, or that they do not have 
the initiative to step forward and give their names and addresses as witnesses. 
It also seems that the police do not do an effective job in obtaining the 
names of eye witnesses to an occurrence, placing them on the police report, 
and making them available to the interested parties. In such circumstances, 
the lawyer is therefore dependent upon investigation to discover such wit- 


1 Dee v. City of Peru, 343 Ill. 36, 174 N.E. 901 (1931). 
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nesses. As a rule, this is not readily done, and, as time goes on, it becomes 
more difficult. Such investigation can only find witnesses in the immediate 
vicinity of the occurrence. 

In a collision between an automobile and stationary objects such as 
abutments, pillars of viaducts, posts, trees, parked cars, obstructions on the 
highway, and the host of other fixed objects with which an automobile may 
have a collision, the availability of eye witnesses is still further limited. There 
is only one vehicle involved, and, therefore, the parties in that vehicle are 
eye witnesses. An accident of this type quite often occurs late at night in 
cities under circumstances where alcohol has not mixed well with gasoline, 
or where the vigor of youth has demonstrated too much speed. This type 
of accident is also common on the country highway where high speed re- 
sults in a failure to make a curve and therefore the vehicle collides with a 
stationary object. Such an accident may also occur where the wheel of the 
car goes off the edge of the pavement onto the shoulder and the driver 
fails to slow down and turn gradually onto the highway as due care would 
require, but attempts to turn directly back onto the highway and conse- 
quently is thrown across the highway and into something on the other side 
or is thrown off the side of the highway into a stationary object. The cir- 
cumstances under which most of these accidents occur normally leave very 
little chance to obtain eye witnesses outside of the vehicle itself. 

Occasionally, there is a vehicle which follows or is in the immediate 
vicinity, and somebody in that vehicle has witnessed the occurrence and 
gives his name as a witness. This is not frequent, however, since there is 
no collision between two vehicles or between a vehicle and a pedestrian, 
where claims are to be anticipated. Persons who witness the occurrence do 
not think of the possibility of a lawsuit and see no reason why they should 
submit their names as witnesses. Generally, it is assumed that the driver of 
that vehicle brought about his own accident and must sustain his own loss. 
The type of case which commonly arises out of such an occurrence is a 
guest case. The only eye witness, other than the parties, might be another 
occupant of the vehicle. 

In the case of a collision of an automobile with a stationary object, 
lawsuits may be brought against those who place or maintain the stationary 
objects in a dangerous or unsafe position. A common type of case involves 
the suit brought by the driver of an automobile, or a passenger therein, 
against a railroad which maintains a viaduct with which the vehicle col- 
lided, charging improper marking or lighting. Construction work being 
done on a highway with inadequate barricading or lighting may result in 
an accident and a lawsuit brought by the driver of a vehicle, or a passenger 
therein, against the contractor. Suits against municipalities arise out of such 
accidents where vehicles strike holes in the street thereby causing the driver 
to lose control, or causing damage to the vehicle without the driver losing 
control. 
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. A special type of case involves collisions between automobiles and 
buses, trains, or streetcars. The common type of collision between a car and 
a train occurs on a country highway where trains are on grade level. Under 
such circumstances, the likelihood of eye witnesses is not very great. The 
passengers in the train usually are not in a position to observe, but the engi- 
neer and fireman are. The occupants of the motor vehicle often can observe 
the occurrence, although the accidents are frequently fatal to the passengers 
of the automobile. There is always the possibility that another motor vehicle 
may be in the immediate vicinity, and its occupants become eye witnesses to 
the accident. How to learn the identity of such witnesses then becomes a 
problem. This is almost impossible unless such witnesses give their names to 
somebody at the scene of the occurrence. The important aspects of such a 
case involve the question of whether or not signaling devices at the crossing 
were working, the movement of the train in the vicinity of the crossing, 
physical objects which would impair the view of the automobile driver 
upon the approach to the crossing, and the actual physical condition of the 
crossing itself. Some of these things could be testified to by post-occurrence 
witnesses who observed existing conditions. Frequently, witnesses who come 
to the scene immediately after the accident can testify whether or not the 
signaling devices were still working, since the train may have stopped 
somewhere on the crossing or another train may have come by when the 
witnesses were there. People who live in the vicinity, although they may 
not qualify as eye witnesses, can testify as to what they heard or saw after- 
wards. Post-occurrence witnesses can give evidence concerning the light 
conditions and whether or not the headlights on the train were lighted. They 
can also testify on where the train came to rest and concerning visible dam- 
age on the train. Often, this is important to show whether or not the auto- 
mobile ran into the side of the train. Skidmarks upon the pavement on the 
approach to the railroad crossing are evidence of great value in showing 
what the driver did to attempt to avoid the accident. Tiremarks are im- 
portant in developing an estimate of speed, the question of whether or not 
the driver saw the train, and the course his vehicle took. 

Collisions between automobiles and buses present a source of abundant 
eye witnesses. As a rule, such accidents take place in metropolitan areas, 
although on occasion they do occur upon a country highway. The occu- 
pants of the bus, the occupants of the motor vehicle or motor vehicles in- 
volved, and the usual witnesses upon the streets may qualify as eye witnesses. 
The bus driver is trained in obtaining the names of witnesses and, if he is 
not too severely injured in the accident to do so, distributes cards to the 
people on his bus and obtains their names and addresses, which are then 
used by the company’s investigators. He also seeks to get the names and 
addresses of other people in the vicinity. The company, therefore, has a 
distinct advantage over the driver of the automobile who is not trained in 
the anticipation of a lawsuit. The bus passengers are important as eye wit- 
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nesses, not only from the standpoint of what they observed with reference 
to the collision between the bus and the automobile, but also of what they 
observed going on inside of the bus. They are competent to tell what the 
bus driver was doing within the bus—for instance, he may have been more 
engrossed in collecting fares than in observing where he was driving the 
bus; his windows may have been steamed so that he could not adequately 
observe the automobile which became involved in the accident; he may have 
permitted the bus to become overcrowded so that he was surrounded by 
people and, consequently, his range of view was limited; he may have made 
some remarks which the passengers heard just when the accident was about 
to occur; or he may have improperly operated the bus before he reached 
the scene of the accident. 

In accidents involving automobiles and streetcars, the availability of 
eye witnesses is much the same as in the case of the bus. The bus is gradu- 
ally replacing the streetcar in the large metropolitan areas, but the problems 
of witnesses are about the same. The manner in which a streetcar is operated 
is more limited, however, than the manner in which a bus is operated; and, 
therefore, the value of the passengers’ testimony concerning the operation 
of the streetcar prior to the accident has less value. Since the course of the 
streetcar is predetermined by reason of the fact that it runs on rails and since 
its speed is somewhat limited, the facts to which an eye witness can testify 
are greatly narrowed. The automobile passenger or driver is at a disadvan- 
tage in his litigation against the streetcar or bus company by reason of the 
training their personnel receive in obtaining eye witnesses. One remarkable 
point is that the passengers on a bus or streetcar demonstrate great loyalty 
to the operator in a suit involving another vehicle. 


Types of Eye Witnesses 


In automobile negligence cases, the parties are eye witnesses to the 
occurrence itself. Their testimony is greatly discredited by the interest they 
have in the outcome of the case. Many cases, however, resolve themselves 
down to whether or not the jury believes one party or the other. In such 
cases, the manner of presentation of the testimony of the party is of vital 
importance. The demeanor of the witness, his forthrightness, his appearance, 
his earnestness, and many other attending factors may be the difference be- 
tween belief and disbelief in a case in which his testimony is in some respects 
diametrically opposed to that of the driver of the other vehicle or the other 
litigant. Under these circumstances, the lawyer’s task is vitally important 
to the end that he adequately prepares his witness to present his testimony 
in its most favorable light. When the eye witness has once been discovered, 
the lawyer’s chief duty is to see that he does not sell himself for less than he 
is actually worth when he takes the stand. 

Litigants who are in occupations or “callings” which make them worthy 
of belief are the most difficult with which to cope. The minister, priest, or 
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nun is such a person. Small children are usually believed since they cannot 
successfully lie at the hands of a skillful cross-examiner. Under those 
circumstances, a lawyer’s best attack is to convince the jury that the said 
witness is mistaken. Often, this can be done by showing that the wit- 
ness was not in a position to observe what the testimony of the witness 
purported to prove, or that the witness made a statement which in and 
of itself was absurd because it did not tally with the experience of ordinary 
people, or that the party may have arrived at that conclusion from some 
other circumstances. To try to convince a jury that such a party litigant has 
lied to get money is fatal to the one who attempts to do so. 

Passengers, generally, are corroborating eye witnesses substantiating 
the testimony of their driver. In the eyes of a jury, their evidence is usually 
cumulative and corroborative; but the jury will probably assume that they 
will be loyal to their driver and will not give great weight to their testimony 
unless they are witnesses who present themselves in such a way as to inspire 
belief. 

The most valuable eye witness is the totally disinterested individual who 
is subpoenaed into court and shows no evidence of favoring one side or the 
other. Regardless of what the witness says, the side that puts such a witness 
on the stand gets an advantage because the totally disinterested witness is 
testifying on behalf of that party. This indicates to the jury that the wit- 
ness must feel that that party was in the right, even though he cannot say so 
by his testimony and can only give the facts and circumstances as he ob- 
served them without the benefit of his conclusions. 

If, in the presentation of the case, the attorney is fortunate enough to 
have a disinterested eye witness, it is well to keep him jn mind upon the 
selection of the jury. He may wish to select a juror who has followed a 
similar occupation or who is of a similar racial background, ladies who may 
be impressed with a handsome male witness or men who may be influenced 
by an attractive female witness. It may be desirable to emphasize, in some 
cases, any one of the large number of circumstances which may give a 
kindred feeling between the juror and the witness and cause the juror to 
give greater credence to the testimony of the said witness. 

A basic factor to make the disinterested eye witness of value is that he 
was in a position to observe the circumstances of the occurrence. He may 
be the traffic policeman on the corner, the newsboy at the corner newsstand, 
the merchant in the window of the store on the corner, the resident who 
happened to be looking out of his window or out cutting his lawn, the 
pedestrian walking down the street toward the intersection where the acci- 
dent occurred, or the occupant of another motor vehicle approaching the 
intersection at the time of the accident. 

The time element is important in making this witness effective. If the 
witness admits that his attention was attracted to the occurrence by the 
squeal of brakes or the sound of the impact, his testimony is not nearly as 
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valuable as that of the witness who was following one of the vehicles and 
saw the other vehicle approaching or observed the entire situation before any 
noise or other circumstance caused his attention to be attracted. In the pres- 
entation of such a witness, it is important to bring out how that witness came 
to be known to the party presenting him. If the jury learns that the witness 
voluntarily gave his name to a party at the scene of the accident, it immedi- 
ately indicates to the jury that that eye witness felt that the party to whom 
he gave his name was “in the right.” Also, it shows that he is a legitimate 
witness and not one conjured up by the imagination of an unscrupulous 
lawyer or investigator. If that witness also gave his name to the other party 
involved in the case, it is well to bring it out because the jury may conclude 
that since that party did not present the witness, it was because he knew 
the witness was not favorable to him. 

Post-occurrence witnesses can play a very important part in the case if 
they are disinterested. Witnesses of this type are most frequently available. 
After an accident has occurred, people gather around the scene. Possibly, 
they may give their names to one of the parties or the police, or they are 
known to somebody in the vicinity who gives a clue to their presence. This 
type of witness is important to show the positions of the vehicles; the dam- 
age to the vehicles; skid marks, debris, or other items which may show upon 
the pavement; the presence of parked vehicles; the presence of other ob- 
structions; the conduct of the people involved in the accident immediately 
after the accident; injuries to the parties which the witness may have ob- 
served; the condition of sobriety of the participants; conservations which 
the witness may have overheard at the scene of the occurrence; and other 
people who may have been observed at the scene of the occurrence and who 
may be possible witnesses. In addition, this witness can be used to sub- 
stantiate small parts of the testimony of the party in whose behalf his testi- 
mony is presented. This is valuable supportive evidence, which can also 
be used to disprove facts which the opposing party has colored or mis- 
represented and which tends to make the opposite party’s testimony less 
worthy of belief. Evidence of this nature is often more reliable than that 
of witnesses to the occurrence because post-occurrence witnesses may not 
disagree on facts as greatly as occurrence witnesses do. Post-occurrence 
witnesses have more time to observe the facts carefully than the ordinary 
eye witness has when he observes the entire occurrence take place. Eye 
witnesses will generally differ greatly on the details of an accident which 
has occurred right in front of their eyes. 


Locating the Witness 


Locating the eye witness presents the most difficult problem to the 
lawyer and to the investigators working with him. Of course, no problem 
is presented where the witness’s name and correct address have been given 
at the scene of the accident. However, people have been known to give 
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false names and addresses in order to get away from the parties or the 
‘police, and are not later to be located. Investigators use many sources for 
information leading to eye witnesses. 

A canvass of the vicinity where the accident occurred often proves 
fruitful. Many investigators, however, are prone to jump to a conclusion 
that no eye witness was nearby because the accident may have happened 
late at night, very early in the morning, or under some circumstance when 
people ordinarily are not in the vicinity. One never knows when some 
person was up at an unusual hour, was at the window because a toothache 
prevented sleep, was leaving on an early-morning fishing trip, or was coming 
home from an all-night party. These possibilities should be covered with 
great thoroughness and as soon after the accident as possible. When can- 
vassing the neighborhood, it is well to take along a court reporter so that 
signed statements may not be necessary and the people’s casual remarks may 
be recorded. If one says he did not witness the occurrence, at least you 
know he is disqualified as a witness for the other party. Each person can- 
vassed should be thoroughly questioned as to whether or not he knows any- 
body who may have knowledge of the occurrence. Quite often, this is a 
very important lead to an eye witness. 

Occasionally, the police report shows an eye witness, or the police 
officer made notes concerning the accident but did not record all of the 
facts on the police report. The officers who were at the scene or who in- 
vestigated it when called to the scene should be questioned. 

Sometimes, an injured party is taken to the hospital by someone who 
was at the scene; and the hospital record often shows the name of that 
person. This furnishes another lead upon which to work. 

In smaller communities, advertisements in the newspaper asking for 
witnesses to the occurrence may lead to a previously unknown witness. 
Local gossip will often produce witnesses that the lawyer may later inter- 
view. 

Witnesses may be located by going to the same place at the same time 
on succeeding days. Human beings are creatures of habit and frequently 
pass the same place at the same time everyday, whether it be as a pedestrian 
or as a passenger upon a streetcar, bus, or other vehicle. The ambitious in- 
vestigator may obtain a lead or locate a witness by such methods. 

After the case is in litigation, discovery methods are available. Now it 
is proper to serve interrogatories upon the opposing counsel asking for the 
names and addresses of any persons having knowledge of facts material to 
the case known to that party.2, When names of witnesses are secured by this 
method, it is ordinarily followed up by calling upon the witnesses to ascer- 
tain their attitude concerning the facts of the case. Likewise, if the lawyer 
is in a position where he has to file the names and addresses of his witnesses, 


2 Krupp v. Chicago Transit Authority, 8 Ill. 2d 37, 132 N.E. 2d 532 (1956). 
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it is well for him to warn the said witnesses that opposing parties or their 
representatives may call upon them and attempt to trick them into giving 
statements which would destroy their value. Such advice is more timely 
when given before actually filing the answers to the interrogatories. 


Preparation of the Eye Witness 


After the eye witness has been located, the investigator or lawyer 
should take a detailed statement from him, covering all the facts and cir- 
cumstances. When the case is reached for trial, this is vital in refreshing his 
memory. Since it has tremendous value by way of impeachment of the 
said witness, it also proves important in the event the witness should decide 
to change his mind. The statement should not only cover the facts and 
circumstances of the occurrence, but should also contain sufficient informa- 
tion, such as where his relatives live, so that the lawyer has several leads by 
which he can locate this witness when his presence in court is necessary. 
In the large metropolitan areas where cases are not reached for trial for 
several years, witnesses may be expected to disappear. 

When the case is reached for trial and it is necessary to prepare the 
witness for presentation in court, it is considered proper to instruct him 
how to dress when he comes to court, how to get on the witness stand and 
take the oath in a manner which indicates that he actually means it, to 
testify towards the jury in a loud and earnest voice so that they will be 
able to hear him and understand what he is saying, to be polite at all times 
to the attorneys and to the court, to refrain from the use of slang and from 
arguing with the other attorney, to listen to the questions carefully before 
giving an answer, and not to quibble. He should be instructed not to in- 
dulge in the use of idioms which are so common in everyday parlance. For 
example, the witness should not say “I think,” “I guess,” “I imagine,” 
“Probably,” “Maybe,” “It could have been—,” or, after a good answer, 
tack on, “But I don’t know.” Most of these are expressions in which one 
carelessly indulges in his daily life and which a witness is likely to inject 
into testimony. Such phrases, however, destroy the value of the witness’s 
statement. This should be impressed upon his mind. 

The witness should also be instructed that he should not discuss the 
matter of insurance pertaining to automobiles involved in the accident for 
it leads to mistrials and results in expense to the parties and to the county. 
It should be explained to the witness that the matter of insurance is not a 
material issue in the case which is being tried. Since no attorney can ask him 
about it within the rules of evidence, he will not have to lie to avoid the 
mention of insurance. 

He should be warned to be completely honest about questions which 
ask whether or not he has discussed the matter with any person or any 
attorney. It seems to be the natural inclination of the witness to deny that 
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he has discussed the matter with an attorney. It should be explained to him 
that it is expected that an attorney will discuss his case with his witnesses 
before they take the stand and that, if any other statement is made, the 
other participants in the trial will not believe him. 

An eye witness should be taken back to the scene of the occurrence so 
that he may refresh his memory concerning all the physical facts existing 
there and so that he may re-visualize what he had observed at the time of 
the accident. 

The witness should also be acquainted with any photographs, any plats 
which are available, any models which have been prepared for introduction 
into evidence, and any other form of demonstrative evidence with which 
he may be confronted during the trial. 

He should be warned against exaggerations, undue bias in favor of the 
party on whose behalf he is testifying, and unreasonable statements which 
he might otherwise make. 

The witness should be instructed on the manner in which to give 
opinions as to speed and measurements, both of which are very important 
to automobile negligence cases, but which are often inaccurate. Such evi- 
dence should be prefaced by “I judge,” or “I estimate,” or “It was about,” 
and not by the idioms referred to above. 


SPECIFIC PROBLEMS 
Speed 


Proving speed is a basic problem in automobile negligence cases. The 
best way to verify speed is by the estimates given by eye witnesses. Cir- 
cumstantial facts of tiremarks on the pavement, stopping distances, and 
distances traveled within a limited space of time do not give any specific 
estimate of speed, but are good corroborative evidence. 

In Illinois, a statute concerning speed restrictions permits that speed 
which is reasonable under the circumstances.’ It is for the jury to deter- 
mine what speed would be reasonable in any particular case. The jury’s con- 
clusion may be influenced by such factors as whether the automobile was 
being driven in a closely built-up area, in a school zone, on a road with many 
curves, on a narrow street with cars parked bumper to bumper, under ad- 
verse weather conditions, or near an intersection. 

Before offering the evidence of the eye witness concerning speed, a 
foundation should be laid. Although there is no legal standard setting forth 
requirements for such a foundation, this should be done since it provides 
the jury with a basis for considering the credibility of the evidence. Ex- 
ample of the driver’s testimony: 


SIux. Rev. Stat. c. 95%, § 146 (1955). 
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Q 
A. 
Q 
A. 
Q. 
A. 
Q 
A. 
Q 
A 
Q 
A. 
Q 


- Do you drive an automobile? 
Yes. 
. How long have you been driving automobiles? 
About ten years. 
How many years have you been driving this particular vehicle? 
For about two years. 
. Have you had occasion to observe the speedometer of your car? 
Yes. 
. How frequently do you observe the speedometer of your car? 
. I look at it from time to time to check my speed. 
. Just prior to this accident did you look at your speedometer? 
No. 
. Can you judge the speed at which you were driving just before 
this accident? 

A. Yes. 

Q. At what speed were you driving? 

A. I judge I was going about twenty-five miles per hour. 

Q. How long had you been driving at that speed ? 

A. About six blocks. 

Q. Did you change your speed as you approached the intersection at 
which the accident occurred? 

A. Yes. When I was about 100 feet from the intersection, I reduced 
my speed. 

Q. How did you reduce your speed? 

A. By taking my foot off the accelerator. 

Q. At what speed was your vehicle going when you entered the inter- 
section? 

A. At about ten to fifteen miles per hour. 


On cross-examination of the witness in the foregoing example, his esti- 
mate should be attacked by an examination which would show that if he 
had been maintaining the speeds to which he testified, he could have brought 
his car under control in sufficient time to prevent the accident. This would 
be tied in with his testimony on lookout and other ultimate facts of im- 
portance to the decision to be arrived at by the jury. 

When the eye witness is a pedestrian upon the sidewalk or street, the 
position of the witness from which he first observed the vehicle is of prime 
importance. It is necessary to establish the distance which the witness ob- 
served the vehicle travel in order to test the reliability of that witness’s esti- 
mate of the speed of the car. Example: 


Q. Where were you when you first observed the defendant’s vehicle? 
A. I was walking west along A street toward its intersection with B 
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street on the north side of the street, when I observed the vehicle coming 
east. 

Q. How far from the intersection were you when you first observed 
the vehicle? 

A. About 100 feet. 

Q. How far was the vehicle from the intersection when you first ob- 
served it? 

A. About one block. 

Q. When you first observed it, could you judge its speed? 

A. No. 

Q. Did you continue to watch it from the time you first saw it up 
until the accident occurred? 

A. Yes. 

Q. During the time you were watching the vehicle, could you judge 
the speed at which it was coming ? 

A. Yes. 

Q. What is your estimate of the speed at which it was coming? 

A. About thirty-five miles per hour. 

Q. Did it change its speed as it approached the intersection? 

A. It appeared to reduce its speed somewhat. 

Q. What is your estimate as to the speed at which it was going when 
the accident occurred? 

A. About twenty-five miles per hour. 


The cross-examination of that witness should be designed to test his 
ability to judge speeds from observation. Also, the witness’s experience 
at judging speed should be delved into so as to try to discredit his testimony. 
The art of cross-examination under such circumstances is in itself a proper 
subject for a long article, and no attempt will be made here to cover this 
topic. 

The witness who has had no experience in driving automobiles and who 
cannot give any estimate of speed in miles per hour may be permitted to 
testify that a vehicle was going “fast” or “slow.”* This is an indefinite 
standard and is of little value. The manner of testimony, however, may 
often make this type of testimony hazardous. A witness who is otherwise 
effective and apparently unbiased can be dangerous when testifying that a 
vehicle was going “fast.” There is no standard by which one would know 
what that witness’s idea of “fast” or “slow” is. Testimony of that type, 
therefore, is frequently unreliable. Testimony of “terrible speed” is not 
proper.5 


* McKenna v. Chicago City Ry. Co., 296 Ill. 314, 129 N.E. 814 (1921); Overtoom 
v. Chicago & E.I.R.R. Co., 181 Ill. 323, 54 N.E. 898 (1899). 
5 Chicago City Ry. Co. v. Wall, 93 Ill. App. 411 (1st Dist. 1901). 
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Lookout 


The testimony of a driver concerning lookout must clearly demon- 
strate that he kept a reasonably careful lookout for vehicles, pedestrians, 
and other objects upon the highway.® His testimony should show that 
nothing was distracting him, that he had clear vision through his windshield, 
that nothing was blocking his view, and that he observed the pedestrian 
or motor vehicle with which he collided as soon as was possible under the 
then prevailing circumstances. An example of this type of testimony upon 
examination is as follows: 


Q. As you were approaching the intersection where the accident oc- 
curred, in which direction were you looking? 

A. Straight forward. 

Q. Was your windshield clear? 

A. Yes. 

Q. As you approached the intersection, what did you do? 

A. I looked to my right and to my left. 

Q. How close were you to the intersection when you first looked to 
your right? 

A. About 100 feet. 

Q. Did you then look to your left? 

A. Yes. 

Q. When you looked to your right and to your left, what did you 
observe? 

A. I saw a vehicle to my right, about 300 feet away. 

Q. What did you do? 

A. I proceeded into the intersection. 

Q. Did you look again to your right or to your left? 

A. As I entered the intersection, I again looked to my right and to 
my left. 

Q. What did you observe? 

A. I observed the car to my right bearing down on me at a fast rate 
of speed. 


A variable situation is created where there are parked vehicles or other 
stationary objects blocking the view. Under those circumstances, all the 
details concerning such parked vehicles or other objects must be covered 
in the presentation of the evidence. Example (continuing the line of 
questioning presented in the foregoing example): 


Q. When you looked to your right and to your left, what did you 
observe? 


6 Johnson v. Coey, 237 Ill. 88, 86 N.E. 678, affirming 142 Ill. App. 147 (1st Dist. 
1908); Secrist v. Raffleson, 326 Ill. App. 489, 62 N.E.2d 36 (2d Dist. 1945). 








Fay] EYE WITNESS TESTIMONY 353 


nN 


. I saw cars parked along the curb of the intersecting street to my 
~ right. 

How far could you see down the street to your right? 

About twenty feet. 

Did you observe the other vehicle before the impact occurred? 
Yes, just before it occurred. As I entered the intersection and 
could see farther down the street past the parked cars, I saw the other 
vehicle approaching at about fifty feet away. 


~mORO 


With reference to the matter of lookout, the testimony of the eye 
witness who was not riding in one of the vehicles involved in the accident 
is limited to facts he observed in relation to his ability to see—that is, the 
clarity of windshields, the number of people crowded into a car, whether 
or not he could observe the driver turning his head to the right or to the 
left, and other factors concerning the driver’s conduct which indicate that 
the driver had observed the other vehicle or a pedestrian. This can be 
judged from circumstantial evidence relating to the operation of the 
vehicle just before the impact occurred. Example: 


Q. As you observed the vehicle approaching the intersection, what 
did you see the driver do? 

A. I saw him turn his head to the right and to the left. 

Q. How far from the intersection was he when you saw him turn his 
head to the right? 

A. About fifty feet. 

Q. What did you then see him do? 

A. I saw him swerve his car to the left and heard the screech of his 
brakes. 


In the foregoing example, if the witness did not observe him turn his 
head to the right or to the left, the fact that the car was suddenly turned 
to the left is a circumstance which indicated that the driver saw the other 
car coming. Then, if the lawyer establishes by the same witness the place 
at which the driver did this, it indicates the place at which the driver first 
observed the other car. 

Pedestrians are also required to keep a lookout for vehicles lawfully 
upon the highway. Theoretically, for a pedestrian to establish due care on 
his part, his testimony must show that he looked before he crossed a high- 
way. Example: 


Q. When you came up to street A, what did you do? 
A. I stopped and looked to my left and to my right. 
Q. Did you observe anything coming from your left? 
A. I saw a car approaching about a block away. 

Q. Did you observe anything coming from your right? 
A. No. 
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Q. What did you do? 

A. I then started across the street. 

Q. Did you look again to your left? 

A. When I was near the middle of the street, I looked to the left and 
saw the same car about thirty feet away. 

An eye witness observing the same pedestrian could corroborate that 
evidence. Example: 


Q. Did you observe Mr. X as he approached street A? 

A. Yes. 

Q. What did you see him do? 

A. I saw him hesitate at the curbstone and turn his head to the left 
and then to the right. 

Q. What did you then observe him do? 

A. I then saw him start across the street. 

Q. Did you see him do anything further? 

A. Yes. As he was approaching the middle of the street, I saw him 
again turn his head to the left. 

The eye witness, however, could discredit that same pedestrian. Ex- 
ample: 
What did you see Mr. X do as he approached street A? 
. I saw him walk up to the street and continue straight across. 
. Did you see him turn his head to the right or to the left? 
. No. 
Did you continue to watch him as he proceeded across the street? 
. Yes. 
Did you see him at any time turn his head to the right or to the 


Oro 


OpOh 


left? 
A. No. 


In cases where pedestrians come out from between parked cars into a 
lane of moving traffic, the element of lookout is decisive. Then, it becomes 
a question of how far away the vehicle was from the place where the 
party emerged from between the parked cars. This tests the opportunity of 
the driver to stop. The pedestrian has difficulty in establishing due care 
when he comes out from between parked cars and away from a cross- 
walk under circumstances where the driver has little or no chance to 
observe him and where the vehicle has the right-of-way.”? Accidents in- 
volving children who run or dart out into the street are typical. It is 
virtually impossible for the pedestrian to say that he had looked before 
entering the highway or for any eye witness to say that the pedestrian had 
looked. 


TInt. Rev. Stat. c. 95%, § 172 (1955). 
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Course of Vehicle Before Impact 


Many things can be concluded from the course of a vehicle before an 
impact occurs. As was stated above, it corroborates when the driver of 
the vehicle first observed the impending collision between his car and 
another car or pedestrian, and what he noticed. Example: 


Q. As you approached the intersection where the accident occurred, 
in what part of the street were you driving? 
I was driving in the outer lane, near the curbing. 
How long did you continue to drive in that lane? 
Until I came up behind a truck which was moving very slowly. 
What did you then do? 
I started to pull over into the inner lane. 
What occurred then? 
I felt an impact at the left rear of my car. 


DOROROD 


Examination of the driver of the other vehicle involved in the accident 
also turns upon the course of the vehicles. Example: 


Q. As you were approaching the place where the accident occurred, 
in what lane were you driving? 

A. I was driving in the inner lane. 

Q. Were there any vehicles in front of you? 

A. Not in my lane, but there were in the outer lane. 

Q. What did you do ? 

A. I proceeded to accelerate to pass the two vehicles in the outer lane. 

Q. What did you observe the vehicles in the outer lane do? 

A. The second vehicle in the outer lane suddenly cut over into my 
lane and hooked the right front bumper of my car with his left rear 
bumper. 


A third party, who is a totally disinterested eye witness, is valuable 
under those circumstances. Example: 


Q. Where were you just before the accident occurred? 

A. I was standing along the shoulder of the road to the right of where 
these two cars passed. 

Q. Were they in your view up until the time the accident occurred? 

A. Yes. 

Q. When they passed you, what were their positions? 

A. Two cars were in the outer lane, the first being a truck and the 
second a passenger car; and behind them was another car in the inner lane. 

Q. What did you observe them do? 

A. I saw the second car in the outer lane gradually ease over to the 
inner lane, and then I saw the car in the inner lane accelerate and attempt 
to pull out and pass the second car from the outer lane, and, in doing so, it 
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cut over into the oncoming traffic and there was an impact between that 
car and the car which had pulled over from the outer lane. 


In the intersection accident, the course of the vehicle before the 
impact shows whether or not the driver used every effort to avert the 
accident. The jury could reasonably conclude that the driver did not 
see another vehicle if he did not turn his car to the right or to the left, 
there being sufficient room to do so. This can only be established by an 
eye witness who observed the vehicles before the impact. After the impact, 
it is difficult to tell what was done beforehand, as the force of the impact 
puts cars in peculiar positions. 

In automobile guest cases, where the guest is attempting to prove 
wilful and wanton misconduct on the part of the driver, the course of 
operation of the vehicle before the accident occurs is established by the 
occupants of the vehicles. Testimony will show that the vehicle was 
operated in a zig-zag fashion, was cutting in and out of traffic, was going 
through stop signs or stop lights, or was traveling at high rates of speed, 
all of which was over the protest of the passenger. Under some circum- 
stances, this may be corroborated by other evidence. Witnesses often 
observe drivers cutting in and out of traffic or swaying back and forth. 
Such evidence is of great value in establishing wilful and wanton mis- 
conduct, as it tends to show utter recklessness on the part of the driver of 
a vehicle. 


Position in Street 


The position of a vehicle in the street is an important circumstance 
leading up to the accident. Knowing in what lane the vehicle was being 
operated is important. Whether or not the vehicle was to the right of the 
center of the street affects the ultimate decision as to the driver’s due care. 
Under most circumstances, if the driver is to the left of the center of the 
street, he will not be considered in the exercise of due care. 

The eye witness riding in a vehicle can readily establish the simple 
fact of its position in the street before the accident. A very well qualified 
eye witness on this point is the occupant of a following vehicle. The 
pedestrian case may ultimately turn upon this fact, as it indicates the 
distance the pedestrian traveled across the street before the impact occurred, 
thereby showing the opportunity of the driver to observe the pedestrian 
and to avoid the accident. Example: 


Q. In which of the four lanes of the street were you operating your 
car? 

A. I was driving in the lane nearest the right curb. 

Q. Did you observe the pedestrian coming from the left side of the 
street to the right side before the accident occurred? 

A. Yes. 
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Q. Where was the pedestrian when you first observed him? 

. A. He was just crossing the lane to my left. 

Q. Did you observe him before he reached that lane? 

A. No. 


This clearly shows that the pedestrian had traveled a whole half of 
the street, plus part of another lane, without being observed by the 
driver and tends to show that the driver had not kept a careful lookout 
ahead. If the pedestrian had come from the right side of the street, the 
driver would have had only a very few feet to observe the pedestrian in 
the street. Under these circumstances, he may not have been derelict in 
his duty to keep a reasonably careful lookout. 

In intersection accidents between vehicles, the eye witness testimony 
concerning the lanes in which the vehicles were operated before the acci- 
dent is important to show opportunity to observe the other vehicle and to 
avoid the accident by turning to the right or to the left. Also, it is significant 
in establishing which vehicle entered the intersection first. In order to 
substantiate a right-of-way under the right-of-way statute,’ such evidence 
is important. Although eye witness testimony is the preferable way of 
proving this, it can also be verified by marks or debris on the pavement 
to show the place of the impact.® This, however, does not show what lane 
the vehicle had occupied before the impact occurred, as the vehicle may 
have made a turn from one lane to the other to avoid the accident. 


Sounds 


An eye witness may give evidence concerning sounds, as well as things 
he saw. The sounding of horns, the screech of brakes, and the noise of 
the impact itself are important evidentiary facts. 

With reference to the sounding of a horn, the place at which it was 
done is important. The testimony, therefore, must not only be coupled 
with what the witness heard, but also with what he saw. A horn sounded 
when it is too late is of no significance. The sounding of a horn indicates, 
however, the alertness of the driver and puts him in a good position if he 
sounded his warning an adequate distance away from the point of impact. 
On the other hand, a driver who gives the impression that he drives by his 
horn, rather than by the other controls on his car, does not enjoy too 
much favor with jurors who are experienced in driving. 

Failure to sound a horn when a driver has a reasonable opportunity to 
do so may be construed as negligence,!® and examination of the driver 
himself on this point is of consequence. If, for instance, he sees a pedes- 
trian 100 feet away (a distance within which he should be able to stop his 


81d. § 165. 
®See Karlin, Evidence in Regard to Physical Facts, supra p. 313, at 326. 
10 Williams v. Stearns, 256 Ill. App. 425 (4th Dist. 1930). 
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car), but continues to travel forward and fails to sound his horn while 
observing that the pedestrian does not see him, such failure to sound a 
horn is often construed as negligence. If a driver observed a car approaching 
on an intersecting street and if he expected the other driver to yield the 
right-of-way, a jury might expect the driver to sound his horn to indicate 
he intended to take advantage of the right-of-way. 

The screech of brakes or the squeal of tires upon the pavement heard 
by witnesses to the occurrence implies what a driver did in attempting to 
stop. Also, it tends to indicate the speed at which his car was traveling 
and the distance required to stop. Such sounds are coupled with tire marks 
upon the pavement. 

The credibility of an eye witness’s testimony concerning what he saw 
may be challenged by asking the question, “Was your attention attracted to 
the accident by the screech of brakes?” If he answers in the affirmative, 
it indicates that he had not observed what the car had been doing prior 
to that time. Consequently, the value of his testimony is limited to what 
he had observed after his attention had been attracted by the screech of 
brakes which was just prior to the impact. 

If the witness is able to give color to his description, his testimony 
concerning the noise of the impact is valuable. The witness who says, “It 
made a loud noise,” does not add much, since such a statement has little 
value. Even a fender scrape may make a “loud noise.” If the witness says, 
“There was a terrific impact with the sounds of the crushing of metal, the 
breaking of glass, and the scattering of debris upon the pavement,” the 
lawyer has a statement with color. It infers a substantial accident which 
is commensurate with testimony concerning serious injuries resulting there- 
from. If the eye witness says, “Following a terrific impact, the car spun 
around, the door flew open, and the plaintiff was thrown out of the car 
and against the pavement with a dull thud,” such testimony is demonstrative 
of facts corroborating substantial injury to the plaintiff. 

In many cases, the noise of more than one impact is of importance. In 
“daisy-chain” accidents—that is, rear end collisions causing one vehicle 
to run into the rear of another and so on down the line—the number of 
impacts is important. Assume that car A was struck in the rear by car B, 
after car B was struck in the rear by car C. A sues both B and C. If the 
occupants of car A felt and heard an impact against their car and then felt 
and heard a second impact, it indicates that car C had run into car B after 
car B had struck car A. If the occupants of car A had heard an impact 
first and then had heard and felt a second impact simultaneously, it suggests 
that car C had struck car B before car B had struck car A. These facts 
are vital in determining the proximate cause of the occurrence. In such 
case, the witness who was not a passenger in any of the vehicles involved 
and who merely heard two crashes is of little value, as the fact that he heard 
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two crashes does not give any evidence concerning the sequence. To be 
“significant, it would have to be coupled with what he observed. 


Traffic Control Signals 


Traffic control signals present one of the greatest evidentiary problems 
in accidents involving more than one vehicle. In the vast majority of cases, 
the driver of a vehicle will insist that he had the green light or, in a 
limited number of instances, will admit that the amber light had come up. 
The occupants of the vehicle, other than the driver, will generally corrobo- 
rate his testimony. Testimony of the disinterested eye witness will be 
decisive in determining which of the drivers is right. The position of the 
witness to observe will give credit or discredit to the value of his testimony. 
Due to the fact that he had the red light against him and was therefore 
waiting for it to change, it is most difficult to overcome the testimony of 
an eye witness who was standing waiting to cross the street. 

The driver of the vehicle may present his testimony somewhat as 
follows: 


Q. Did you observe the traffic control signal light before you reached 
the intersection? 
Yes. 
How far were you from the intersection when you first observed it? 
About one-half block. 
How far would that be in feet from the traffic control light? 
About 250 feet. 
When you first observed the light, what was its color? 
It was red. 
What did you do? 
I continued forward, reducing my speed. 
Did the light continue to be red? 
No. When I was about 150 feet from the intersection, it changed to 
amber; and when I was about 100 feet away, it changed to green. 

Q. What did you then do? 

A. I continued into the intersection until the impact occurred. 

Q. What was the condition of the light when you actually entered 
the intersection? 

A. It was green. 


PORORPOROROA 


On cross-examination, the aforesaid witness should be pinned down to 
the timing of the light. In other words, he should be thoroughly questioned 
concerning the speed at which he was traveling and the number of feet he 
traveled before the light changed from red to amber and then to green. 
If this is inconsistent with the timing of the light, which may be obtained 
from the municipality in which the accident occurred,!! such evidence 


11 See Karlin, supra note 9, at 324. 
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may be introduced by a competent municipal engineer to show that the 
driver’s testimony is impossible. 

The problem where both drivers admit that the amber light came up 
is frequently presented. Under those circumstances, the one who previously 
had the red light may have been “jumping the light” and the one who had 
the green light might have been trying to “beat the light.” Each point 
may be argued advantageously. Unless it cannot be done with safety, a 
stop should be made when an amber light follows a green light; if a stop 
cannot be made in safety, then a vehicle may proceed through with 
caution.}? 

Pedestrians often cross streets, disregarding the traffic control signals. 
Because of a jury’s tendency to favor the pedestrian in such cases, the 
evidence on behalf of the driver of a vehicle must be convincing. Assuming 
that the pedestrian contends that he crossed with a green light and assuming 
further that the driver of the vehicle asserts that he was entering the 
intersection with the green light, the driver must nevertheless convince the 
jury that he did not have an opportunity to stop, since the fact that he 
had the green light does not entitle him to run down a pedestrian in full 
view. This sounds like the “last clear chance doctrine,” a doctrine to which 
Illinois does not subscribe. It is, nevertheless, a practical consideration in the 
result of cases under the above circumstances. 


Events Following Impact 


There are many facts following an accident to which a witness may 
testify, thereby lending credence to what the parties say and supplementing 
their evidence concerning what occurred. Eye witnesses, as well as post- 
occurrence witnesses, may testify to such facts. 

In the automobile accident case, skidmarks are circumstantial facts 
which weigh heavily in the preponderance of the evidence.!* The length 
of skidmarks will indicate the speed of the vehicle and what attempt was 
made by the driver to stop. Whether they veered to the right or to the 
left will establish the course of the vehicle before the impact. The lack of 
skidmarks will indicate that the driver did not apply his brakes and attempt 
to stop prior to the occurrence. Evidence concerning the tiremarks on 
the pavement, coupled with scientific testimony, may reconstruct what 
occurred in attempting to bring the vehicle to a stop. 

The value of testimony on the length of skidmarks is varied. In 
many instances, the police officers have measured the skidmarks and have 
made a note on the police report. Testimony of that type is difficult to 
overcome on cross-examination. Where, however, the police officer does 


12Tuy. Rev. Stat. c. 954, §§ 128-29 (1955). 
13 See Karlin, supra note 9. 
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not enter it upon the police report and later attempts to give evidence on 
this point, a great deal of argument concerning his memory of the many 
accidents which he investigates may be made; and the fact that such an 
important investigative fact was not upon the police report tends to indi- 
cate that the police officer is favoring the side on whose behalf he is testi- 
fying. The testimony of witnesses will vary greatly in judging the length 
of skidmarks. If they are coupled with some physical stationary condition 
existing at the scene, such as marks starting at a railroad track and ending 
in front of a mailbox, it is of great value. In such case, a plat of the area 
made to scale gives the exact distance of that witness’s estimate of the 
length of the skidmarks. On cross-examination or argument, it should be 
made clear that four-wheel brakes cause the length of a car to be included 
in the overall skidmarks and, therefore, should be deducted to give their 
net length. 

Testimony that a driver of a vehicle had left the scene of an accident 
without stopping to give aid to the injured parties or to give information 
to another whose vehicle was damaged is most detrimental. The eye witness 
who chases and apprehends such a driver is an effective asset on behalf of a 
plaintiff in a suit brought against such a driver. Because the conduct of the 
driver following the accident was reprehensible, such cases are considered 
cases of aggravated liability. Leaving the scene of the accident is tanta- 
mount to an admission of guilt on his behalf. 

In cases where the driver of a vehicle leaves the scene of an accident, 
is not apprehended until some time later and then not as a result of an 
unbroken chain of events, the testimony of eye witnesses giving a definite 
description of the vehicle, the license number if possible, a description of 
the driver, any visible damage on the car which resulted from the accident, 
any unusual features of the car which would tend to identify it, the apparent 
age, height, dress, and other descriptive features of the occupants of the 
vehicle is necessary. 

Conversations between parties to an accident following the same are 
part of the res gestae.1* Anything stated by the driver of a vehicle at that 
time may be used against him. Any eye witness or past-occurrence witness 
who can corroborate such conversation may give valuable testimony. 
Immediately following an accident, the drivers are not always thinking of 
lawsuits and are more inclined to make truthful statements concerning what 
they did or failed to do in bringing about the occurrence. Examples of 
such statements are: “I was blinded by the sun”; “My brakes failed to 
work”; “I didn’t see you”; “I leaned down to pick up something and didn’t 
see you”; or “I didn’t see the stop sign.” 

In a great many cases, the parties do not remember the conversations 
following the accident, or one or the other of the parties is injured and 


14 Muren Coal and Ice Co. v. Howell, 217 Ill. 190, 75 N.E. 469 (1905). 
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is not capable of carrying on a conversation. In the vast majority of the 
cases, the parties do not give evidence of conversation with one another 
other than the exchange of names and information. Lawyers getting into 
this field should be cautious, upon examination of witnesses, to avoid the 
mention of insurance, since this might lead to a mistrial.1> Although this 
is not a fact which has a bearing upon the liability and is not admissible in 
evidence, it is often discussed by parties to an accident following the 
accident. 

Color is lent to the case by the conduct of individuals following an 
accident. The driver of a car which has struck a pedestrian or caused 
injury to occupants in another vehicle, who is apprehensive of the physical 
condition of those people and who does everything he can to help them, 
will enjoy much more favor with a jury than the one who ignores them 
and who spends all his time trying to get the names of witnesses; con- 
versely, the driver who is very belligerent, who directs foul language to 
the other driver, and who wants to start a fight over the accident will not 
gain favor. The driver, however, who conducts himself as a gentleman 
following an accident at least will not cause offense. 

If there is any doubt about sobriety, it should be established by dis- 
interested eye witnesses. A witness who observes the conduct of a party 
following an occurrence may testify concerning his general coordination 
and his manner of speech—that is, whether his speech is thick or incoherent, 
whether he staggers, and whether his breath has traces of alcohol. 

The witness may also show that the person was sober by testifying to 
normal conduct of the individual. Needless to say, the occupants of the 
vehicle are witnesses to what the driver had been doing, which may include 
evidence of drinking prior to the accident. An attempt to prove intoxica- 
tion, however, should not be attempted unless fortified with good evidence 
concerning this point. It is often known to boomerang if it is based upon 
very flimsy evidence, such as a mere attempt to cast suspicion upon the 
sobriety of the driver. Where police officers have subjected a driver to 
a sobriety test, such as the balloon test, the coin test, the Drunk-O-Meter 
test, or the chalk-line test, their evidence concerning the results of those 
tests may be very convincing. Here again, their records must substantiate 
their testimony or it will be of little value. Police officers who are known 
to make a large number of accident investigations could not possibly 
remember the results of particular investigations unless they made and kept 
adequate records. When the officers make such tests, they qualify as eye 
witnesses on the question of sobriety. 


Physical Damage Observed 


The physical damage on vehicles observed by eye witnesses has 


15 Mithen v. Jeffery, 259 Ill. 372, 102 N.E. 778 (1913). 
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probative value.1* Where two cars are involved in an accident and one is 
damaged on the front and the other on the side, it clearly indicates which 
vehicle struck the other. Where a vehicle has struck a pedestrian resulting 
in a dented fender, a dented hood, or a dented radiator grille, it is easily 
discernible what part of the vehicle struck the pedestrian. Also, the 
severity of the damage to the vehicle indicates with what degree of force 
the pedestrian was struck and corroborates extensive injury. Brush marks 
on the side of the door of a car are evidence that a pedestrian walked into 
the side of the car. 

The severity of the physical damage to a vehicle indicates the violence 
of the impact. In the case of a rear end collision with a very small amount 
of physical damage to the rear of the car, it tends to mitigate the extent 
of the injuries claimed by an occupant of that car. The degree of damage to 
vehicles involved in an intersection accident illustrates the speed at which 
the vehicles were being operated. The fact that one car was turned over 
one or more times clearly indicates that a violent force was exerted against 
it. 

Evidence of physical damage to stationary objects in the vicinity of an 
accident should be admitted. Damage to a tree indicates where the vehicle 
stopped and the force with which the car struck the tree. A physical 
object against which a car had stopped following an impact shows the 
distance the car traveled following the impact. Damage to the pavement 
or to the curbstone, or debris upon the pavement or other place illustrates 
where the impact occurred, how far the car traveled after the impact, and 
against what it came to rest. Photographs are the best evidence of such 
physical damage, but, in the absence of such photographs, eye witnesses are 
the best substitute. 


16 See Karlin, supra note 9, at 329. 








EXPERT TESTIMONY AS TO LIABILITY 


BY GERALD C. SNYDER * 


INTRODUCTION 


“WHAT IN THE WORLD has expert testimony got to do with the 
question of ‘liability’? I’ve been trying cases for twenty-five years, and 
every case I try has twelve experts—the jury. They are the experts who 
determine liability!” 

George is a red-hot advocate of the “sanctity of the jury.” Well, he 
should be, because for twenty-five years he has prospered greatly from 
jury verdicts. His is the loyalty, cemented by self-interest, which challenges 
any attempted invasion of his beloved “province of the jury.” 

Well, George, you and your counterparts can augment those im- 
passioned pleas to your favorite body, a jury of your peers, by producing 
expert testimony upon which you can argue Jiability. 

‘T’m a practical lawyer. I don’t want any of your theories straight 
from the Ivory Tower. If you can support your fancy theory by cases, I 
will listen, but I don’t think I will be impressed!” 

O.K., George, you have made it clear that you are a practical trial 
lawyer interested in results. We know that your interest is to meet the 
actual problems which you face in your everyday practice. Let’s see what 
you think about the following problems. 


PROBLEMS IN THE USE OF EXPERT TESTIMONY IN ILLINOIS 


Stopping Distance 
Mary was critically injured and will be permanently disabled. Un- 
fortunately, as a result of retrograde amnesia, she can remember nothing 
about the accident. You know from the garrulous opposing attorney that 
the claim will be that the Defendant was going only twenty miles an hour 
in a twenty-five miles per hour speed zone. 


What to do 


Take the Defendant’s deposition immediately. Pin him down on the 
following: 


* GERALD C. SNYDER. A.B. 1925, LL.B. 1927, University of Illinois; 
fellow, American College of Trial Lawyers; member, Society of Trial 
Lawyers; member, Board of Governors, Illinois State Bar Association; 
editor, Trial Briefs, Section on Civil Practice and Procedure, Illinois 
State Bar Association; partner in firm of Snyder, Clarke & Dalziel, 
Waukegan, Illinois. 


364 











EXPERT TESTIMONY AS TO LIABILITY 365 


(1) the exact make, age, and condition of his automobile; 

(2) the condition of the weather and the road surface; 

(3) the exact time and place that he applied his brakes—his cocky 
attorney has already told you that his “innocent” client applied his brakes 
just before hitting Mary; 

(4) that he kept his brake applied from the instant of its application 
until his car stopped. 


Now you are all set to use your expert to prove liability. 

“Maybe I’m dense, but I don’t follow you. All I have is the police 
officer who can testify the Defendant’s car was 200 feet from where Mary 
was lying and the Defendant has stated that his car was in that position 
when he stopped after the accident.” 

Well, George, that’s all you need. Bring in your expert, qualify him, 
and let him tell your favorite jury the distance in which a car of that type 
under those circumstances would stop if it was going twenty miles an hour, 
and then let him tell the jury the speed at which it was travelling when its 
brakes were applied and it went 200 feet. 

“Well, I would like to have some authority to support that theory. It’s 
just another attempt to invade the province of the jury. While I would 
like to do that for Mary’s sake—the province of the jury cannot be invaded.” 

Well, George, look at the case of Crandall v. Krause, 165 Ill. App. 15 
(2d Dist. 1911), where two expert operators testified that an automobile 
of the type the defendant was operating, running at a speed of five or six 
miles an hour, could be stopped in eight or ten feet. The court stated: 


“The only objection to the admission of evidence that is argued is that 
appellee was improperly permitted to prove that an automobile of the 
kind operated by appellant, running at the rate of five or six miles an 
hour, could have been stopped in much less than seventy-five or eighty 
feet. This proof was given by witnesses experienced in operating auto- 
mobiles, and was competent as bearing upon appellant’s negligence 
in operating the automobile as it came in contact with appellee.” ? 


But, George, be sure and describe the automobile about which the ex- 
pert is testifying so that the jury will know the facts on which the answer 
is based. Miller v. Eversole, 184 Ill. App. 362, 366 (3d Dist. 1913). 


Identification of Car 


“Well, I am getting interested. I have a case now with beautiful dam- 
ages, and while I am pretty sure I know the car that struck my client, I will 
never get an admission from its owner. Can those experts you’re bragging 
about give me any help?” 

George explained that his “hunch” as to the identity of the car was 
based on the following: 


1 Crandall v. Krause, 165 Ill. App. 15, 17-18 (2d Dist. 1911). (Emphasis added.) 
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His always unfortunate client, Mary, was struck by a speeding auto- 
mobile. 


She did not see the car that struck her. 
There were no eye witnesses. 


She was standing in a safety lane when a car crossed to the wrong side 
of the street and hit her. 


That wild (but heavily insured) ex-collegian, Harry Harum-scarum, 
who lives down the block from him, admits that he was driving his car 
at the time of the accident but says it was on another street. 


Harry claims that the dented-in right fender on his car resulted from a 
slight altercation with the rear end of a truck. 


Poor Mary, bundled up in her overcoat with the collar turned up so 
she could not see, was struck and knocked thirty feet. 


W hat to do 


George, call in those experts right away. You say the accident occurred 
only yesterday. Your expert will take pictures of Harum-scarum’s car 
and will get Mary’s overcoat before it is cleaned or repaired. With expert 
use of the car, the overcoat, microscopes, and chemicals, you may find your 
needed proof. 

“O.K., spell it out in more detail, and let’s see some authority.” 

An expert chemist supplied the proofs in People v. Wallage, 353 Ill. 95, 
186 N.E. 540 (1933). Here’s what he did: 


He clipped a small portion of cloth with paint on it from the shirt of the 
boy who was struck by an automobile. 


This paint and a sample of paint from the defendant’s car were dis- 
solved in alcohol in separate containers. 


The color of the solution in each container matched. 


A microscopic examination of the dented fender showed a particular 
cloth mark. 


This was the same cloth pattern as the boy’s shirt. 


The expert testified, with the blessing of the Illinois Supreme Court, 
that the marks on the fender were made by violent contact with a piece 
of woven cloth that had the same number of threads as the shirt worn 
by the boy. 


Intoxication 


“Well, I don’t need experts to prove intoxication. My witnesses 
always get a good smell of the Defendant’s breath and it’s remarkable how 
they remember how the Defendant talked incoherently while he staggered 
around. What can your experts add to that?” 
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Well, George, perhaps a little dignity can be added to your proofs. 
~ You were talking about those “phony” balloon tests. However, Illinois 
has given its legal blessing to the Drunkometer by approving the testimony 
of experts as to intoxication through the use of the balloon test. People v. 
Bobczyk, 343 Ill. App. 504, 99 N.E.2d 567 (1st Dist. 1951). 

Think of the dignity as well as impressiveness of your experts as they 
tell the jury, after you have so beautifully qualified them, that the absorp- 
tion of alcohol from the gastro-intestinal tract into the blood stream, dis- 
tributes the alcohol to all parts of the body, resulting in a numbing effect 
on the nerves, with a progressive deterioration of nerve function. And then 
when your experts testify that alcohol which enters the lungs is excreted in 
the breath, that the concentration of alcohol in the breath is 1/2,000 of 
the concentration of alcohol in the blood, and that all persons having an 
alcoholic blood content above 0.15 per cent are intoxicated, the Drunko- 
meter and your maligned “balloon test” will do all right with your jury. 

And, George, if you have a particular problem, such as the time lapse 
between the taking of the drink and its intoxicating result, you can also 
use your expert in that connection. Shorb v. Webber, 89 Ill. App. 474, 477 
(2d Dist. 1900). 


Speed 


“What can your experts do for me on speed? Almost every case I have 
to prosecute or defend has the element of speed in it. I have a honey of a 
case right now, but it is my honest driver against that untruthful offending 
driver. There were no other witnesses.” 

Well, if George can get an expert who will support his “honest” 
driver, he is all set. But he will need more than an expert. The expert has 
to have something to use. Here’s what George has: 


George’s client, Righteous Ralph, was in an intersection collision with 
Deceitful Dan. 


Ralph’s car was struck on the right-hand side. 


Deceitful Dan says that he had the right-of-way and that Ralph drove 
right in front of his Dodge. 


Ralph states that when the front of his car entered the intersection he 
saw Dan’s car 200 feet to his right. 


It was a twenty-five miles per hour speed zone, and Ralph said he was 
going ten miles an hour. 


Dan said in the deposition that he was going “within the speed limit— 
twenty miles an hour.” 


Dan’s car left a fifty-foot skid mark. 
What to do 
George, that expert of yours, when properly qualified, can testify that 
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the hypothetical car, which you so carefully made identical to Dan’s car, 
would have to go some forty miles an hour on the pavement which you 
carefully described to conform with the proof in this case, in order to leave 
fifty-foot skid marks such as are shown in those pictures you have. 

“Fine, fine, if I can get away with it. How about some authority?” 

George, in the case of Fannon v. Morton, 228 Ill. App. 415 (2d Dist. 
1923), there were skid marks involved which were from thirty-five to forty- 
five feet long. The court said: 


“,...R. W. Mitchell, who was an expert engaged in testing automobiles 
and their brakes, testified that he was familiar with Dodge cars, that a 
Dodge car with the emergency and foot brake set and the wheels locked 
so the tires would drag on the kind of pavement which was at this point 
must have been going at twenty-five to thirty-five miles an hour, in 
order to go a distance of thirty-five to forty feet. In his judgment, the 
car would be going twenty-five miles an hour, if the tires dragged 
thirty-five feet; and would be going thirty-five miles an hour if the tires 
dragged forty-five feet.” ? 


And, George, when you are trying this case, lay your foundation as to 
the type of car, its condition, the condition of the highways, etc. Then 
qualify your expert and ask him the distance in which the described Dodge 
car going twenty miles an hour could be stopped. If the objection is that 
this is not a subject of expert testimony, that it is incompetent, irrelevant, 
and immaterial, and that the question is for the jury, you can cite Berko- 
vitz v. American River Gravel Co., 191 Cal. 195, 201, 215 Pac. 675, 678 
(1923): 

“Objection was improperly sustained to a question asked an expert wit- 
ness as to the distance within which a Dodge car going 20 miles an hour 
can be stopped. The fact sought to be shown is not a matter of such 
common knowledge as to preclude the admission of expert testimony. 
The objection sustained was as follows: ‘Objected to as not a subject 
of expert testimony. Irrelevant, immaterial and incompetent. For the 
jury.’ The question was not objectionable on the grounds stated.” 
(Emphasis added.) 


If you are satisfied with this California authority, you can ask your 
expert if the damage to Righteous Ralph’s car could have been caused by 
the Dodge car travelling at a speed of twenty miles an hour. The California 
court in the Berkovitz case stated: 


“The court erroneously sustained a similar objection to expert testimony 
as to whether the damage to the truck as shown by the evidence could 
have been caused by the Dodge car traveling at a speed of 20 miles an 
hour.” 8 


2Fannon v. Morton, 228 Ill. App. 415, 421 (2d Dist. 1923). (Emphasis added.) 
8 Berkovitz v. American River Gravel Co., 191 Cal. 195, 201, 215 Pac. 675, 678 
(1923). (Emphasis added.) 
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Furthermore, George, we do not say that the Illinois courts will go this 
far, but look at what Massachusetts has done. John was really not much of 
an expert. He had been repairing automobiles for a period of from 15 to 20 
years, but he was not an engineer, had never attended an engineering or 
technical school, and never made a study of forces or the action or reaction 
of forces. His only experience was that of an automobile mechanic. Massa- 
chusetts permitted him to testify that he had examined and repaired the 
plaintiff’s automobile and that: 


(1) To damage an automobile like the one in question, “it must have 
been hit quite a blow.” 

(2) Such damage could result from a collision with a stopped automobile. 

(3) Plaintiff's car was not and could not have been so damaged if it had 
been going fifteen miles an hour and collided with a standing auto- 
mobile. 

(4) At that speed, the damage to the housing could not occur. 

(5) The damage could have occurred if plaintiff's car had been going 
fifteen miles an hour and another automobile had backed into it. 

(6) In his opinion, plaintiff's car would have to be going at least twenty- 
five miles an hour to receive such damage if it struck a stationary 
vehicle. 


The Massachusetts court passed on those very questions in Harrington v. 
Travers, 288 Mass. 156, 192 N.E. 495 (1934), and said: 


“.... The damage to the Harrington car and the speed necessary to pro- 
duce it were mot matters within the ordinary experience and knowledge 
of men in general, and expert testimony was competent to aid in de- 
termining the speed of motor vehicles, since that question was important 
to be considered.” # 
So, George, you might check on the damages to Deceitful Dan’s Dodge! 
“T really am groping for straws on this next case. Can your experts 
possibly help me? And I want an Illinois authority!” 
George does indeed have a “thin” case. Here it is: 


Mary was finally killed by an automobile as she crossed the street. 
There were no eye witnesses except the Defendant. 
The Defendant’s car left a forty-foot skid mark. 


“So you see, I am really out of luck. I can’t prove due care on Mary’s 
part, and I can’t prove negligence on the Defendant’s part. Don’t kid me by 
saying your experts can help me this time!” 


Well, George, you won’t need an expert to prove due care. With no 
witness competent to testify, just parade all those good friends of yours 
before the jury and let them tell what wonderful habits of care and caution 
characterized your late client, Mary. Then, you can put on your expert. 


4 Harrington v. Travers, 288 Mass. 156, 159, 192 N.E. 495, 496 (1934). (Emphasis 
added.) 
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“T’m afraid you struck out on that one! My opponent will tender the 
name and address of his client, the Defendant, as an eye witness, and I will 
not get in any proof of due care.” 

Well, George, the Supreme Court of Illinois has said that the witness 
tendered must be competent to testify on the trial, and the Defendant is 
barred by section 2 of the Evidence Act.® Just call your expert after you 
have proved the speed limit at the site, that Defendant made the skid marks, 
and that the skid marks are forty-feet long. He will get you to the jury 
on the question of liability because of negligence. 

“Well, I would like to see some authority to support that one.” 

O.K., George, in Young v. Patrick, 323 Ill. 200, 153 N.E. 623 (1926), 
the court said: 


“.... The skid-marks, positively identified by the witness as being the 
marks made by the rear wheels of the car involved, tended to establish 
excessive speed, unless it be true that a car of that character, while 
traveling at the authorized rate of speed, could not be stopped in less 
than forty feet. The evidence, therefore, was competent, not to show 
the exact speed of this car but to show whether or not a car of that 
character, going at the authorized rate of speed, could be stopped in less 
space than was apparently required to stop this car. This is mot an 
assumption but positive proof. It is not such evidence as establishes an 
inference but tends to establish a fact.” ® 


Damage by Collision or Fire? 


“T have a problem which maybe your experts can do something about. 
I’m completely foiled.” 

George explained that an wnfavorite insurance company is causing him 
great difficulty. It seems that his client was a bit too conservative about his 
insurance program. In order to save on his insurance premiums, omly fire 
insurance was taken on his truck. 

“And now I can’t collect a cent. The company says that when the 
train hit the truck the damages were from a collision. Therefore, they are 
not interested. The truck burned after the collision, so I guess I am just out 
of luck!” 


W hat to do 


George, call in your expert who is qualified and let him examine the 
truck. 

“Again you will have to spell it out. What can your expert do after 
such an examination?” 

Well, George, a competent expert can, upon a close examination, segre- 
gate the damage by collision from the damage by fire. An evaluation of the 


5Iuy. Rev. Srat. c. 51, § 2 (1955). 
6 Young v. Patrick, 323 Ill. 200, 202-203, 153 N.E. 623 (1926). (Emphasis added.) 
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truck in its condition after the collision and before the fire can be made. 
You are all set then to show damage by fire by merely deducting the 
salvage value from that figure. 

“Well, that’s going a little bit too far. And in addition to invading 
the province of the jury, that is downright conjectural.” 

Well, George, the Illinois Supreme Court will not go along with you 
on that. In Mammina v. Homeland Ins. Co., 371 Ill. 555, 21 N.E.2d 726 
(1939), the court said: 


“.... Under competent expert testimony this loss was segregated from 
that by fire and the value of the wreck after the collision and before 
the fire was shown. The trial court, on the first trial, was of the opinion 
that such evidence was conjectural, but the Appellate Court, on review 
of the first judgment held, and properly we think, that the witness 
offered and his testimony were competent.” * 


INADMISSIBLE TESTIMONY 


“Well, you know I sometimes have to defend cases. I don’t want to 
be hooked by your experts. Are there not some defenses to the testimony of 
experts?” 

Yes, George does have something in his strenuous arguments relating 
to the “province of the jury.” George is practicing in Illinois so he wants 
to see what Illinois says. When the fully qualified expert answers a question 
as to the cause of an accident, he is invading the province of the jury. In 
Illinois, the expert cannot invade the province of the jury, although George 
says that all of this expert testimony actually does! 

“O.K., cite me some cases so I can see exactly what you mean.” 

Where a fully qualified expert was asked to give his opinion, based upon 
his knowledge, experience, and practical operations of railroad engines and 
equipment, on what caused the derailment of the engine, on the theory that 
he was an expert, the court, in Crane v. Railway Express Agency, 293 Ill. 
App. 328, 12 N.E.2d 672 (3d Dist. 1938), stated: 


“It was the province of the jury to determine as to whether the negli- 
gence of the defendant railway company caused the train to become de- 
railed and thus causing the injury to plaintiffs, and the rule is, that a 
witness cannot be permitted to give his opinion on the very fact which 
the jury is to determine.” ® 


Likewise, expert testimony that a tractor without a trailer would have 
a tendency to “wander” and thus make steering more difficult, is inadmis- 
sible. The court has considered this too speculative. Shennan v. Chrispens 


™Mammina v. Homeland Ins. Co., 371 Ill. 555, 560, 21 N.E.2d 726, 729 (1939). 
(Emphasis added.) 

8 Crane v. Railway Express Agency, 293 Ill. App. 328, 346, 12 N.E.2d 672, 680 (3d 
Dist. 1938). (Emphasis added.) 
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Truck Lines, Inc., 316 Ill. App. 160, 44 N.E.2d 339 (1st Dist. 1942) (abst. 
dec.). 
“Do you think one of your experts could get across to a jury, from 
the tire marks in this picture, the fact that my driver was steering his car?” 
George’s picture certainly shows tire marks of some kind. Here is 
George’s case: 


Prudent Paul was driving on a two-lane highway. 
A car turned in front of him. 


Paul says that he pulled to his left across the center line to avoid a col- 
lision and that there was not time to apply his brakes. 


He missed the turning car but crashed into another coming toward him. 


“If your expert will say that those tire marks are not skid marks, but re- 
sulted from the fact that the car was being steered, I am all set.” 

Well, George, you really are convinced, aren’t you? But you’re going 
back on your beloved jury. What you want to do is to invade its province. 
Look at the situation presented in Thomas v. Meyer, 345 Ill. App. 84, 101 
N.E.2d 626 (2d Dist. 1951) (abst. dec.), and see what the court there said 
under a similar situation. 


The expert, Baker, testified that he had had years of experience in the 
examination of skid marks arising out of automobile accidents, that he 
had investigated numerous accidents, had run many tests, and was able 
to form an opinion as to the speed of a motor vehicle by an examina- 
tion of the tread or skid marks that it left on a paved or asphalt high- 
way. 


This expert was shown pictures of tire marks on the pavement. 


He testified that these marks were print marks and not skid marks be- 
cause they showed no smears. 


He gave his opinion, based upon a reasonable degree of scientific 
certainty, that a hypothetical car leaving marks such as shown on the 
picture was being steered. His reason was that the tread marks indi- 
cated that the wheels of the car were rolling or turning rather than 
sliding and leaving a smear. 


The court in that case said: 


‘ 


‘.... To permit the expert witness here to testify that Thomas’ truck 
was being steered is tantamount to permitting the witness to testify that 
he, Thomas, was not negligent, and is premitting the witness to give 
his opinion on an ultimate fact which is for the jury.” (Emphasis 
added.) 


And George, if you are not confused at this point, note what the court 
said about the expert’s opinion as to the tire marks: “It is our considered 
opinion that it was for the jury to determine from the photographs the 








Fay] EXPERT TESTIMONY AS TO LIABILITY 373 


nature and character of the skid marks or tire prints shown therein. To 
" permit the witness to do so served no useful purpose, and it was an invasion 
of the province of the jury.” (Emphasis added.) 

If you want to know some other things about which your expert can 
not testify, consider the case where expert blacksmiths testified as to why 
a wheel would not turn when it had been properly greased. The Illinois 
Supreme Court held that it did mot require an expert to tell a jury that such 
a wheel binds somewhere or that it would bind for stated reasons, but that 
these are facts within the knowledge of every man of ordinary intelligence. 
Hoffman v. Tosetti Brewing Co., 257 Ill. 185, 100 N.E. 531 (1912). 


WHAT IS AN EXPERT? 


“Boy, I am confused. You are beginning to make me wonder what 
constitutes an expert.” 

George, there is not much doubt about the answer to your remark. 
Expert testimony is an opinion of a witness possessing peculiar knowledge, 
wisdom, skill, or information regarding the subject-matter under considera- 
tion, which was acquired by study, investigation, observation, practice, or 
experience, and which is not likely to be possessed by an ordinary layman 
or inexperienced person, who consequently is incapable of understanding 
the subject under consideration without aid of the opinion of some person 
who possesses such knowledge, wisdom, skill, practice, or experience.® 

And, George, if you want to distinguish expert from non-expert testi- 
mony, just keep in mind that the expert witness is one whose possession of 
special knowledge renders his opinion admissible upon a state of facts 
within his specialty, without regard to the manner in which the facts are 
established and without it being required that the facts should have come 
in whole or in part under the personal observation of the witness. Whereas 
the sole ground upon which a witness may give an opinion as to matters of 
ordinary knowledge is that they not only came within his personal observa- 
tion, but that they come into proof so blended with the opinion to which 
they give rise that the opinion is receivable in proof as a substitute for a 
specification of the host of circumstances that called it forth.!° 


When it comes to deciding when opinions of experts are admissible, 
remember that the opinions of experts or skilled witnesses are admissible 
in evidence in those cases in which the matter of inquiry is such that in- 
experienced persons are unlikely to prove capable of forming a correct 
judgment upon it, and in which the subject-matter so far partakes of the 
nature of a science, art, or trade, as to require a previous habit, or experience, 
or study in order to acquire a knowledge of it.11 When the question in- 


®See Ambruster v. Levitt Realty & Inv. Co., 341 Mo. 364, 107 S.W.2d 74 (1937). 
10 Koccis v. State, 56 N.J.L. 44, 27 Atl. 800 (1893). 
11 King v. Davis, 54 App. D.C. 239, 296 Fed. 986 (1924). 
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volved does not lie within the range of common experience or common 
knowledge, but requires special experience or special knowledge, then the 
opinions of witnesses skilled in the particular science, art, or trade to which 
the question relates, are admissible in evidence.!* 

George, you will no doubt have in mind that it is mot because a man 
has a reputation for fairness or good judgment that he can give his opinion. 
In 1851, Chief Justice Shaw of the Supreme Judicial Court of Massachusetts 
made this clear when he said: 


“. . . . It is not because a man has a reputation for superior sagacity, 
and judgment, and power of reasoning, that his opinion is admissible; 
if so, such men might be called in all cases, to advise the jury, and it 
would change the mode of trial. But it is because a man’s professional 
pursuits, his peculiar skill and knowledge in some department of science, 
not common to men in general, enable him to draw an inference, where 
men of common experience, after all the facts proved, would be left in 
doubt.” 1% 


“You are beginning to sound like a textbook. I would like to have 
the exact citation of an Illinois Supreme Court case. Your generalities are 
interesting, but I am practical. I want to quote from a case when I am on 
trial.” 

Very well, George, we'll be glad to accommodate you. In Mablstedt 
v. Ideal Lighting Co., 271 Ill. 154, 110 N.E. 795 (1915), the court said: 


“.... Expert evidence is admissible when the witnesses offered as ex- 
perts have peculiar knowledge or experience not common to the world, 
which renders their opinions founded on such knowledge or experience 
an aid to the court or jury in determining the question at issue. Expert 
testimony is proper when the subject matter of the inquiry is of such 
a character that only persons of skill or experience in it are capable 
of forming a correct judgment as to any fact connected therewith.” 14 


Continuing with the practical aspects, you might also keep in mind what 
the Illinois Supreme Court stated in Yarber v. Chicago & A. Ry. Co., 235 
Ill. 589, 593, 85 N.E. 928, 930 (1908): , 


“.. . . Opinion evidence is admissible only upon subjects not within 
the knowledge of men of ordinary experience, and upon the ground 
that the facts are of such a nature that they can not be presented in 
such a manner that jurors of ordinary intelligence and experience in 
the affairs of life can appreciate them in their relations and comprehend 
them sufficiently to form accurate opinions and draw correct inferences 
from them on which to base intelligent judgments. The opinions of 


12 Dardanelle Pontoon Bridge & Turnpike Co. v. Croom, 95 Ark. 284, 129 S.W. 
280 (1910). 

18 New England Glass Co. v. Lovell, 51 Mass. (7 Cush.) 319, 321 (1851). 

14 Mahlstedt v. Ideal Lighting Co., 271 Ill. 154, 171, 110 N.E. 795, 802 (1915). 
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witnesses should not be received as evidence where all the facts on 
which such opinions are founded can be ascertained and made in- 
telligible to the jury.” (Emphasis added.) 


So, George, your expert can ot give an opinion except where such 
a situation exists that only persons of skill and experience are capable of 
forming a correct judgment about it. 


JURY INSTRUCTIONS 


“Your experts have me worried! I will be required to defend against 
them as soon as some of these trial lawyers read this article. Can’t you 
dream up an instruction that will belittle the experts? I’m a bear when it 
comes to arguing instructions to a jury.” 

Well, George, you might try the following instruction which the 
Supreme Court of Wisconsin had before it in Anderson v. Eggert, 234 Wis. 
348, 361, 291 N.W. 365, 371 (1940): 


“You are further instructed that the weight to be given to expert testi- 
mony is a question to be determined by the jury, and there is no rule 
of law which required them to surrender their own judgment, or to 
give a controlling influence to the opinion of expert witnesses. The 
jury is at liberty to exercise an independent judgment. In other words, 
the testimony of experts is not necessarily controlling on the jury. The 
jury may consider it along with other testimony and arrive at their 
independent judgment on the facts even though it would be in conflict 
with the opinion of the experts.’ ” 


But, George, please improve on the tense if you use this instruction. 


PROBLEMS IN THE USE OF EXPERT TESTIMONY IN 
OTHER JURISDICTIONS 


“I know you say that the cases involving expert testimony as to liability 
are very limited in Illinois. What about cases from outside the state? 
Maybe I can blaze a trail for other lawyers to follow by making some 
law in Illinois.” 

Your pioneering spirit is commendable, George. Maybe we can point 
out some holdings in foreign jurisdictions which will suggest the direction 
some of those trails that you are about to blaze might go. What are your 
cases? 


Speed Shown By Skid Marks 


“Can you give me a case from amy jurisdiction which I can use as 
authority for using your expert to prove speed merely from the skid 
marks?” 

George does, indeed, have a difficult case this time. Mary’s sister has 
joined Mary in the “Great Beyond.” Her crushed and battered body lying 
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on the street, and a skid mark of disputed length, is all the evidence that 
George has. However, good old George has a “way” with witnesses, and 
he says he will have the skid marks “plenty long” at the trial. 

Nebraska, at the moment, should be a preferred jurisdiction as far as 
George is concerned. Here was the situation in McKinney v. Wintersteen, 
122 Neb. 679, 241 N.W. 112 (1932): 


The defendant said he left six to eight feet of skid marks. 


Two witnesses for the plaintiff said the skid marks were eighteen feet 
in length. 


Two police officers said they were twelve feet in length. 


An expert testified as to experiments he had made at the scene with a 
car of similar weight and good brakes. 


The expert testified that a car driven at ten miles an hour (the speed 
at which the defendant said he was going) would leave a skid mark 
two feet in length. He further testified that in the case of a car going 
twenty miles an hour, the skid mark would not be over six feet, and 
that in the case of a car going thirty miles an hour, the skid mark 
would not be over ten feet. 


To cap it off, the expert gave it as his opinion that “at the time of 
the accident, defendant’s car was being driven over thirty miles an 
hour.” There was a ten-mile speed limit in the alley where this accident 
occurred. 


The court stated: 


“The evidence of skid marks on the roadway made by an automobile 
makes the question of speed and control of said automobile one for the 
jury, and a qualified expert may give his opinion as to the speed of 
the automobile, based on the length of the skid marks made by it.” 1 


Point of Impact 


“Do you mean to tell me that your expert may be allowed to testify 
as to the point of impact when he was not present at the accident? Boy, 
that certainly is invading the province of the jury. I have a case where 
that would sure help, but you will not find any authority on that in any 
state!” 

George, we will go to California for this one. What do you think of 
this situation: 


A state traffic officer arrived at the scene after the accident occurred. 
He testified that he had officially investigated about one accident a day 
for seven years. 


15 McKinney v. Wintersteen, 122 Neb. 679, 681, 241 N.W. 112, 114 (1932). (Em- 
phasis added.) 
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He described the scene of the accident, the position of the two cars, 
the damage to each, and the extent, course, location, and nature of the 
debris and scrape marks on the pavement. 


He was then asked, among other things, the following: 

“Q. Now limiting yourself to what you saw yourself at the scene of 
the accident . . . have you an opinion as to approximately what 
point in the highway this impact occurred between the bus and 
the Zelayeta car?” 


After cautionary instructions from the court that he was to limit him- 
self solely to matters within his observation and that he was not to 
testify to what other people had told him, the following occurred: 
“The Court: Q. Have you formed an opinion as to the place of 
impact, point of impact? Have you formed an opinion? 
“A. Yes.” 


The police officer then stated: 


“A. I would say it was in the northbound passing lane about two 
or three feet east of the dividing line.” 


In approving of the above proceeding, the California District Court of 
Appeals passed upon one of your contentions, George. You are not called 
“Hypothetical Question George” without reason. You are so careful to 
protect the “province of the jury” by keeping your medical witnesses con- 
fined to “hypothetical persons.” However, the court stated: 


“Such arguments are based upon a misconception of the nature of 
expert testimony. In a proper case, an expert can give his opinion 
whether or not he bases such opinion on facts presented in a hypo- 
thetical question, or upon facts he observed for himself. The key 
question is whether or not the subject under discussion is one permitting 
expert testimony, ot the source of the facts upon which the opinion 
is predicated.” Zelayeta v. Pacific Greyhound Lines, 104 Cal. App. 2d 
716, 724, 232 P.2d 572, 577 (1st Dist. 1951). (Emphasis added.) 


Incidentally, George, the danger of permitting expert testimony from 
police officers is spotlighted in this case. While the plaintiff had Officer 
Edwards, the defendant had Edwards’ superior, a Sergeant Schram, and, in 
addition, Officer Porter. The defendant’s officers put the point of impact 
in the southbound lane as the defendant wanted, while the plaintiff’s officer 
placed it in the northbound lane as the plaintiff wanted. It looks like a 
profitable bargaining market for Police Officers! 


Help From the Ivory Tower 


“Do you think an expert on physics could help me show a jury that 
the point of impact was on our side of the road?” 

George has dandy pictures of the cars as they were after the accident. 
He is prepared to argue effectively the righteousness of his client’s case. 
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What he wants to have is the added dignity of an expert appearing before 
the jury to lend weight to George’s argument that the point of impact was 
in his lane of traffic. 


What to do 


Well, George, two professors from the University of Wisconsin De- 
partment of Physics received the blessing of the Wisconsin Supreme Court 
in Anderson v. Eggert, 234 Wis. 348, 291 N.W. 365 (1940), when they 
gave the kind of testimony you want. Opposing counsel used one of your 
pet objections: “This testimony invades the province of the jury in that 
these witnesses want to testify upon the very issues which the jury has to 
determine.” A hypothetical question had been given which included all 
the facts appearing in the evidence, and they were asked to state as a matter 
of expert knowledge what would happen to each car under the stated 
conditions. 

The Wisconsin Supreme Court held that in reaching their conclusions 
these witnesses applied their expert knowledge of the law of physics. The 
rule of thumb is whether or not the matters to which they testified were 
matters that were within the common knowledge of mankind and about 
which the jurors were as competent to judge as were the experts. These 
two professors possessed special knowledge of the law of physics and the 
behavior of bodies to which force is applied under given conditions, which 
made their testimony admissible. 


Those Helpful Officers 


“T have a honey of a state policeman, Helpful Hal. He’s outraged by 
the Defendant’s actions. He is more than willing to help me. I’ve always 
felt that an officer who comes to the scene of the accident after the collision 
is of limited use. However, since you've been talking about experts, maybe 
I can use him.” 

George has a case where he needs an expert. His truck driver says 
that he was on his own side of the road and was passing another truck 
when he was struck. But of course George’s client does not know what 
struck his truck. There are gouges and marks in the pavement that George’s 
friend, Helpful Hal, will be glad to testify about. 

If George wants to rely upon a California authority, he can find support 
for these questions which were put to a California Highway Patrol Officer 
who was qualified as an expert: 

Q. “Were you able to determine whether or not those gouge marks 
were made when the landing gear was going parallel to the white line, or 
was it angling?” 

A. “They were angling.” 

Q. “Were you able to form an opinion of your own as to the approxi- 
mate degree of angulation of the trailer at the time the marks were made?” 

A. Yes. 
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Q. What is that opinion? 

A. The tractor was at an approximate twenty-degree angle at the 
time the marks were made. 

Q. “If there was a twenty-degree angle of the trailer at the time of 
the commencement of the marks, do you have an opinion as to whether or 
not that would have projected the rear end of the trailer across the white 
line onto the south side of the road?” 

A. “It is my opinion that it would have projected the trailer to the 
wrong side of the road.” 

Q. “Based upon the testimony you have already given as to the length 
of the trailer and the distance between the landing gear and the rear end 
of the trailer, do you have an opinion as to how far the rear end of the 
trailer would have been projected across the white line onto the south side 
of the road?” 

A. “Tt is my opinion . . . that there was approximately twenty-three 
feet angulation to the left side of the roadway at the time of the impact.” 

Q. Do you have an opinion approximately how far south of the 
white line the door of the Donohue trailer was at the time of the original 
impact? 

A. Yes. 

Q. What is that opinion? 

A. In my opinion the door was three feet south of the white line. 
George, in support of the propriety of asking these questions and receiving 
these answers, the California court held: 


“Here, the circumstantial evidence was not necessarily self-explanatory 
to the layman’s eye. It was reasonable for the trial judge to believe 
that the jurors needed aid, even if they had been at the scene of the 
accident that night, to ascertain the clues leading to the conclusions 
reached. It was therefore proper, if the required facts were established, 
to admit the opinion of the expert, based on those facts in evidence, 
which he personally knew, for the consideration of the jury, if the 
opinion, because of the witness’ particular knowledge and experience, 
could aid the jury in drawing correct inferences from the raw and 
unsorted facts.” Wells Truckways, Ltd. v. Cebrian, 122 Cal. App. 2d 
666, 677-678, 265 P.2d 557, 564 (4th Dist. 1954). (Emphasis added.) 


Hole in the Street 


“IT am quite an expert in suing cities for holes in the street. However, 
I’m the lawyer and can’t testify. There are even some who would not 
believe me. How about one of your respectable experts to help me in 
this case I filed against the city?” 

George doesn’t admit it, but that last jury slowed him a bit in his 
headlong surge toward those big verdicts. They just didn’t believe that 
the hole in the street would cause his client’s car to bounce enough to 
break the client’s neck if he had been going 15 miles an hour, as he said he 
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had. “Not guilty” are words which George considers the most abominable 
in the English language. 
What to do 


George, get your expert and tell him what you say are the facts. On 
the trial, be sure that you qualify him as an expert and that you accurately 
identify your automobile as to make, model, condition, type of springs, etc. 
Then ask him questions similar to the following ones: 


Q. Based on your experience and the physical laws you have described, 
do you have an opinion as to the effect of the hypothetical automobile 
passing over the eleven and one-half inch depression described at a speed 
of fifteen miles an hour? 

A. Yes, I have. 

Q. What is that opinion? 

A. This hypothetical car would have a maximum spring movement 
downward from normal of about five inches and a similar rebound, and 
the car would drop by reason of the depression and spring movement com- 
bined approximately fifteen inches, together with a rebound or return move- 
ment of fifteen inches. 

“Boy, oh boy, that will be a real help. There won’t be another ‘not 
guilty’ when I get through arguing that that car bounced almost a yard— 
a full thirty inches. But wait a minute. I would like to have some authority 
to support that one.” 

Well, George, the District of Columbia had cause to regret being 
introduced to that exact situation in District of Columbia v. Chessin, 61 
F.2d 523 (D.C. 1932). 


Running Motor 


“T don’t think your expert can help me on this one. My case is sure 
‘thin,’ and I wish I could get some expert help.” 

George’s ever-strolling Mary was knocked down and run over by a 
driverless car. George sued Careless Carl, the owner of that car. An im- 
mediate deposition of Carl showed his defense: 

“T parked my car, turned off the motor, and applied the hand brake.” 

“I went into my brother’s house and heard about the accident fifteen 

minutes later.” 

“Sure I left the keys in the ignition in the ‘off’ position.” 

“Now if I could only prove that Careless Carl went into the house 
and left the motor of his car running, I would have a case.” 


What to do 


Call your expert, George. Qualify him, describe a hypothetical car 
exactly like Carl’s, then ask these questions: 

Q. Do you have an opinion, based upon your experience in the 
operation of motors, transmissions, and the working portions of an auto- 
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mobile such as the hypothetical car, as to whether that car could be moved 
~ without the subsequent intervention of some person unless the engine had 
been left running? 

A. Yes, I have. 

Q. What is that opinion? 

A. That car could not have moved without the subsequent inter- 
vention of some person unless the engine had been left running. 

“That will do it. There is no proof of any subsequent intervention. 
With expert testimony such as that, will I have an argument! But what 
about an authority?” 

George, that very situation was passed on by the Supreme Judicial 
Court of Massachusetts in Zandan v. Radner, 242 Mass. 503, 136 N.E. 387 
(1922). 


Direction of Impact 


“Believe me, I really need an expert on this one. Do you think I can 
use my Professor Pal who is so anxious to help me?” 

George’s “Professor Pal” is not only an eager friend, but his department 
is that of metallurgy in a university other than Illinois. The willing professor 
has the following with which to work: 


(a) the fractured iron drawbar that connected Tom’s trailer to his 
car; 

(b) Tom’s desire to have the testimony of an expert to support his 
story; 

(c) Tom’s story that while he was driving down the highway, pulling 
his trailer, the Defendant’s car struck the trailer in the back, 
breaking the iron drawbar. 


Tom’s wife and seven children, who were riding in the trailer, were 
maimed and battered, and are “sick, sore, lame, and disordered.” The 
Defendant’s deposition disclosed the “phony” defense that the drawbar 
broke before the accident, causing the trailer to stop suddenly in front 
of the Defendant’s car. George just doesn’t believe those six witnesses 
who say that Tom’s trailer was weaving back and forth on the high- 
way for a mile before the collision. 


Conservative George has filed suit for a million dollars. Boy, would 
he like to have an expert to bolster liability. He has plenty of damages! 


What to do 


Call your Professor Pal, George. Prove his extensive experience in 
examining and testing metals, including their strength and behavior under 
complicated load conditions. Then let him testify as an expert that the 
damage was caused by a compression force such as would be created by 
the striking of a hypothetical trailer connected to a hypothetical automo- 
bile. Moreover, your expert will no doubt testify that the drawbar could 
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not have been fractured in the way it was by the swaying of the hypo- 
thetical trailer from the hypothetical automobile. 

“Boy, oh boy, this is wonderful. Could you spell out the type of 
examination I should make of my Professor Pal?” 

Yes, George, we can. Perhaps you should see the examination approved 
on an appeal in California. 

Q. And did you also examine it for the purpose of determining what, 
in your opinion, caused it to break in that manner in which it is broken? 

A. I did; that was one of the primary purposes of the examination. 

Q. Now, in your experience I will ask you, Professor, whether or 
not you have conducted tests and whether or not you have examined 
metals in the past to determine the cause of any fracture that there may be 
in that metal? 

A. Yes, I have done so many times. 

Q. And after examining this drawbar, Professor, are you able to state 
to this court and jury what type of force it was that was necessary to 
cause this drawbar to be broken in the manner in which you see it. 

A. I can. 

Q. Will you kindly explain to the jury, please, Professor, the type of 
force necessary to break this drawbar? 

I’m afraid that the California lawyer had been listening to you, George, 
because his objection was that it was: “within the province of this jury to 
determine what happened without having some thirteenth juror to come 
in and testify to what happened.” However, the court held: 


“The testimony sought from this admittedly qualified witness had 
to do with a mechanical appliance made of cast steel. The witness was 
a metallurgist who had examined it in a laboratory and who was pre- 
pared to state his findings and opinion based on that examination, and 
on the condition and appearance of the drawbar, as to how it had been 
fractured. The general rule with respect to such matters is stated at 32 
C.J.S. 229, 230 as follows: 


‘An engineer or a person having engineering skill derived from prac- 
tical experience may state an inference or judgment as to matters within 
the range of such knowledge or experience, as, for example, . . . the 
manner in which certain devices or appliances operate; the cause of 
certain occurrences, such as the breaking of a structure or device, .. . or 
the effect or result of other phenomena; ...” Burch v. Valley Motor 
Lines, Inc., 78 Cal. App. 2d 834, 840, 179 P.2d 47, 51 (1st Dist. 1947). 


The court also used a rather potent argument, George. How often have 
you asked your medical expert who is reading an X-ray, “Doctor, from 
what direction did the force come which caused the pathology you have 
described”? The California court said: 


“... The point need not be labored that a doctor, engineer, or other 
skilled witness looks at a piece of evidence with trained and discerning 
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eyes and can readily discover therein significant factors about which 
a lay juror would have no knowledge whatever.” 1¢ 


Also, George, I know that you don’t like to go back to the old English 
law. You have often talked about being a practical and modern lawyer. 
However, under the common law the admissibility of the opinion of experts 
upon matters within the field of their knowledge was well established. 

“Well, what’s that got to do with my case?” 

George, chapter 28 of the Illinois Revised Statutes provides that the 
common law of England so far as it is applicable and of a general nature, 
prior to a stated date, shall be the rule of decision. Do you see a faint 
glimmer of help in your problem? 


The Cause of Accident 


George, the Court of Appeals of Kentucky is downright derogatory 
in its comments about your favorite body—the jury. That court says it is 
proper to admit the proof of experts as to what would be the effect of 
running a car around a curve at a given speed under stated conditions, 
because juries “are not experts in the running of cars, and they may properly 
hear expert testimony on the subject; for otherwise they may not be able 
to try the case intelligently or give proper weight to the facts shown.” 
Cadle v. McHargue, 249 Ky. 385, 390, 60 S.W.2d 973, 975 (1933). (Em- 
phasis added.) No, George, this case was not decided in 1903. F.D.R. had 
assumed the Presidency of the United States at the time of this decision. 

Then look at what the Supreme Court of Connecticut said in Finch v. 
Weiner, 109 Conn. 616, 145 Atl. 31 (1929). After being qualified as an 
experienced automobile mechanic, the witness was asked if he could state 
from his examination of a car where it received the impact, and he replied 
that he could. An objection was sustained. It appears that the car, after 
the collision with the defendant’s truck, had a second altercation with a 
sturdy fence post. The trial court apparently regarded it as impracticable 
to identify separately the physical effect of the first collision. However, 
the Supreme Court of Connecticut stated: 


“, ... The evidence was admissible, notwithstanding that its weight 
might be materially affected if it subsequently developed that reliable 
identification of the results of the first impact could not be made.” 17 


And, George, Missouri is in line for your critical comments about 
permitting “experts” to testify. In Young v. Dunlap, 195 Mo. App. 119, 
190 S.W. 1041 (1916), the court held that error was committed in excluding 
evidence of experts who examined the breakage, indentations, and scars 


16 Burch v. Valley Motor Lines, Inc., 78 Cal. App. 2d 834, 843, 179 P.2d 47, 53 
(1st Dist. 1947). 

17Finch v. Weiner, 109 Conn. 616, 620-621, 145 Atl. 31, 32 (1929). (Emphasis 
added.) 
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on the car, because the opinion of such experts concerning the matter of 
the collision would be admissible evidence if stated in a proper way. 

In Kentucky, the court has very neatly sidestepped the objection that 
an expert cannot testify concerning what happened in a particular accident. 
It holds that he is competent to testify concerning physical facts which will 
defeat a plaintiff's contention of what happened. In Powers’? Administrator 
v. Wiley, 241 Ky. 645, 44 S.W.2d 591 (1931), the expert was permitted to 
state that the lights of a car would not strike an approaching car if those 
lights were on the wrong side of the road. The defendant, who was dis- 
qualified as a witness as he would be under section 2 of our Evidence Act,}® 
was nevertheless permitted to testify as an expert. He wanted to show that 
the other car had been in his lane in order to defeat the plaintiff’s case. 
Although the defendant could not testify that this happened, he got the 
same result in his capacity as an expert. 


Mechanics Expert 


“All the facts I have on this case are that Tom was driving a truck, 
the truck went off the road, and Tom was killed. Shall I kiss this case 
good-by?” 

Tom was a man of good habits, he had just started on his run, the 
cause of the accident is, indeed, a mystery. Maybe an expert can help 
George. 

“Thanks for the tip. Your expert found that the holes in which the 
toggle pins in connection with the operation of the brakes were placed, 
were so worn that the toggle pins could fall out. I am learning my lesson. 
Here’s what I’m going to do: 

(a) beautifully qualify my expert; 

(b) have him explain to the jury the use and operation of the cam 
shaft and the toggle pins in connection with the operation of 
the brakes; 

(c) prove that the holes in which the toggle pins operated were so 
worn and enlarged as to permit the toggle pin to come out of 
the socket and involve itself in the brake drum or lining; 

(d) get his opinion that this stopped the wheel and was the cause 
of the accident. 


Well, George, when you do that, cite Thomas v. Inland Motor Freight, 
195 Wash. 633, 81 P.2d 818 (1938), where the Washington Supreme Court 
held such testimony admissible. 


Sudden Blowout 


“What about furnishing me an expert in this next case to show that 
there was a sudden blowout?” 


18 Tut. Rev. Stat. c. 51, § 2 (1955). 
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George is defending for a change. His uninsured client tells a straight- 
“forward story. He was driving along when suddenly his left front tire 
deflated and his car veered into the wrong lane. 

“What I want to show by the expert is that the air suddenly escaped 
from the tire. That will give respectable support to my client.” 


What to do 


Get that tire and tube, George. Let the expert examine it to show 
there are no rim cuts and no injuries to the casing other than the puncture, 
qualify him, and then ask these questions: 

Q. From your experience do you have an opinion as to whether the 
air was suddenly released or was gradually let out of the tire you examined? 

A. Yes, I have. 

Q. What is that opinion? 

A. The tire was suddenly deflated. 

And for authority, George, you can cite Lestico v. Kuehner, 204 Minn. 125, 
283 N.W. 122 (1938), where the Supreme Court of Minnesota stated that 
mechanics whose business is to repair tires, especially those emerging from 
wrecks, have broad experience far beyond the ordinary. They held ad- 
missible this expert opinion on the question of liability. 

And, George, if you are anxious to sue a manufacturer for damage 
resulting from a defective product, your expert will come in handy. In 
Goullon v. Ford Motor Co., 44 F.2d 310 (6th Cir. 1930), the federal court 
in Kentucky considered a case where an expert fixed the tensile strength 
of a tractor steering wheel at 1,800 and, as an expert, gave his opinion that 
safety required a tensile strength of 3,000. 

Getting closer to home, George, see what the Supreme Court of 
Iowa, in Vance v. Grohe, 223 Iowa 1109, 274 N.W. 902 (1937), thinks 
about the testimony of experts. In this case, 


(a) a mechanic was qualified as an expert; 

(b) the brakes on the defendant’s car were “set” when it was taken 
from the wreckage; 

(c) the expert was permitted to testify that this indicated that the 
brakes were probably set before the collision. 


The Iowa Supreme Court said that the mechanic was properly qualified to 
give such testimony and that there was no error in permitting him so to 
testify. 

Medical Expert on Liability 


“It seems that all of my clients are getting killed. Mary’s brother has 
now become a Statistic. But I guess there’s nothing I can do about it this 
time! 

George isn’t worried about the question of due care because, as he 
says, he is a “bear” when it comes to proving habits of due care in a case 
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like this where there is no competent eye witness. What bothers George 
is that Mary’s brother, Cecil, for some unknown reason, ran into an iron 
girder supporting a railroad viaduct. 


What to do 


George, you say that there was traffic coming from the other way, 
the accident happened at night, and “anyway the railroad shouldn’t have 
had that iron girder out in the middle of the street.” Suppose you call 
your expert doctor and after establishing, by those witnesses that you say 
you have, that there is difficulty in seeing the girder when you cross under 
the viaduct at night when there is a glare of lights from cars approaching 
from the opposite direction, and that there were other cars so approaching 
at the time of the accident, ask your expert the following: 


Q. Doctor, will you tell the court and jury the effect that lights, such 
as have been described, have upon the human eye under the circumstances 
described? 

A. Such lights amount to temporary paralysis of the accommodation 
of the eye. 

“A fat chance I would have of getting that in. Cecil is dead. He was 
killed instantly. How do I know that he was blinded by the approaching 
lights?” 

Well, George, that was the objection made to such testimony in a 
case decided by the Supreme Court of Minnesota, Aubin v. Duluth St. Ry. 
Co., 169 Minn. 342, 211 N.W. 580 (1926). Here’s how the court answered 
that one: 


“.... The evidence in the case may permit an inference that he was 
blinded. But whether it did when this evidence was received is not so 
important. The whole theory of plaintiff’s case rested upon circum- 
stances and probabilities tending to lead reasonable minds to such con- 
clusion. All this testimony had a tendency to prove blindness by 
showing the possibility and probability thereof in an effort to reason- 
ably account for the tragedy. It tended to establish elements in aid of 
permissible inferences. It was therefore admissible.” 1° 


Limitations on the Use of Expert Testimony 


“Believe me, I’ll call in experts to help me on every accident from here 
on. It may cost me a little bit, but I know “experts” who will testify to 
anything!” 

George, I wouldn’t be too hasty about spending my money if I were 
you. We have not been talking entirely about J/linois cases. Moreover, 
look at what the Massachusetts Supreme Judicial Court said in Jackson v. 


19 Aubin v. Duluth St. Ry. Co., 169 Minn. 342, 346, 211 N.W. 580, 582 (1926). 
(Emphasis added.) 
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Anthony, 282 Mass. 540, 185 N.E. 389 (1933). That court makes it clear 
~ that it is not every accident that is subject to expert testimony. Here was 
the situation in this case: 


Automobile repairmen of long experience examined two automobiles 
shortly after the accident. 


Based solely on that examination, they were asked their opinion “of 
the manner in which the two vehicles came in contact.” 


The objection to this procedure was that the questions “called for an 
opinion on a matter as to which there was no occasion for evidence of 
opinion, but as to which the jury could draw an inference from their 
common experience.” 


The court acknowledged the rule that the testimony of an expert is not 
admissible if the subject is of such a nature that may be presumed to be 
within the common experience of men. The court, however, stated: 


“.... The evidence here shows damage to so many different portions 
of the vehicles, exterior and interior, involving structural parts, some 
of which are not ordinarily seen and whose strength of resistance to 
force can hardly be said to be within common knowledge, that we 
cannot quite assume that the experience and knowledge of the jurors 
as intelligent men and versed in the ordinary affairs of life would not be 
instructed and aided by expert testimony. On the particular circum- 
stances here appearing the exceptions to the admission of evidence must 
be overruled.” 


George, when you are putting in your evidence, be sure you get in the 
proofs as to damage to structural parts “not ordinarily seen,’ with your 
expert testifying as to the “strength of resistance to force” of various 
portions damaged. 

Or perhaps you should see what the Supreme Court of Colorado said 
in Ison v. Stewart, 105 Colo. 55, 94 P.2d 701 (1939). In this case, auto- 
mobile mechanics were qualified as experts. In answer to the question, “In 
your opinion, where was the car hit?,” they stated, “It couldn’t have been 
hit any other way but the front.” This testimony was objected to on the 
ground that these experts were “usurping the functions of the jury in 
giving their opinion on an ultimate fact in the case.” 

While refusing to reverse, the Colorado Supreme Court did say: 


“.... All of the physical facts support their conclusions. Possibly the 
province of the jury may have been invaded by this procedure, but 
certainly it was not usurped, and the court did not abuse its discretion 
in permitting the testimony to stand.” 2! 


20 Jackson v. Anthony, 282 Mass. 540, 544, 185 N.E. 389, 390-391 (1933). (Emphasis 
added.) 
21 Tson v. Stewart, 105 Colo. 55, 59, 94 P.2d 701, 703 (1939). 
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Don’t you wonder a little bit, George, if all of the physical facts 
supported the conclusion of these “experts” in this Colorado case, why 
they were permitted to testify? 

“It seems to me that all you have to do is qualify a character as an 
expert, and he can testify to anything!” 

Well, not quite, George. Even liberal California will apply the brakes 
to some questions. What do you think of these questions, George? 

Q. Mr. Expert, have you an opinion as to whether or not the con- 
dition at this intersection is a dangerous one? 

A. Yes, I have. 

Q. What is that opinion? 

A. The condition is dangerous. 

Q. Mr. Expert, do you have an opinion as to whether the condition 
at this intersection is a defective condition? 

A. Yes, I have. 

Q. What is that opinion? 

A. It is a dangerous condition for travel at a speed greater than 
eighteen or twenty miles per hour. 

Q. Do you have an opinion regarding the method of construction of 
that intersection? 

A. Yes, I have. 

Q. What is that opinion? 

A. It is constructed wrong. 

Q. Do you have an opinion whether the intersection was constructed 
in a manner that is safe for motor vehicle travel? 

A. Yes, I have. 

Q. What is that opinion? 

A. The construction is wrong and not safe for travel. 

George, here is what the California court said about the above testimony 
in Wilkerson v. City of El Monte, 17 Cal. App. 2d 615, 621-622, 62 P.2d 
790, 794 (2d Dist. 1936): 


“. ... The objections should have been sustained. The opinions went 
to the ultimate question of fact to be determined by the jury. The 
condition of the street had been fully described. The widest latitude 
had been offered plaintiff to prove what happened to automobiles when 
they crossed the intersection. There was no need for opinion evidence 
on the subject, and the opinions given by the witnesses Finley and 
Broughton clearly were invasions of the province of the jury. It is not 
proper to receive opinion evidence upon the ultimate question of fact 
which is to be determined by the court or a jury.” (Emphasis added.) 


CONCLUSION 


“Boy, oh boy, I’m convinced. When you started out I didn’t think 
I’d be impressed, and instead I find absolute conviction. I thought I knew 
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all there is to know about trying a law suit! But I think that I have missed 
~ the boat on many cases by not using experts to establish liability.” 

Many of your brother trial lawyers, George, have missed the boat 
with you. The judicious use of expert testimony to establish liability will 
often insulate you from those abominable words “not guilty.” However, 
those villians who defend against the claims of your “worthy clients,” can 
find real help in using expert testimony to defeat liability. 

“And another thing—lIllinois is way behind in not permitting this 
wonderful testimony to serve the cause of justice. Believe me, I’m going 
to make some law on expert testimony. I’ll take up every case that I can 
as a public service to my fellow plaintiff’s lawyers and all worthy claimants.” 

George, we are sure that there is nothing about “self-interest” in your 
crusade. Your ethical standard has certainly risen, and we congratulate 
you! What a wholesome picture to have you following the orderly 
processes of appeal to secure those profound and desired pronouncements 
by the supreme court. It’s quite a switch, George, from your derisive 
comment of last week, “To change the law is a long and arduous task. It’s 
much easier to change the facts!” 








PART II. DAMAGES 


TESTIMONY AS TO PERSONAL INJURIES 
BY LOUIS G. DAVIDSON * 


PREPARATION OF MEDICAL AND LAY WITNESSES 


THE PRESENTATION OF TESTIMONY to establish the nature and 
extent of personal injuries in support either of the plaintiff's case or the 
defendant’s case is necessarily preceded by thorough preparation. It may 
be possible to present the evidence effectively after careful preparation; 
it is never possible to do so without it. It may seem elementary to say 
that counsel should know his case thoroughly before the trial commences, 
but all too often he learns much about it after witnesses begin to testify 
that he should have known before entering the courtroom door. 

If one were to consider the time and effort spent on marshalling the 
facts and preparing the case for trial as compared to the time actually 
spent in introducing the testimony and exhibits, one might properly regard 
the preparation phase as the huge bulk of an iceberg below the water’s 
surface, and the trial phase as that smaller portion of the iceberg extending 
prominently above the water line. In a sense it can be said that a well pre- 
pared case tries itself. For that reason, most of what will be said here will 
pertain to the preparation phase and to evidence of personal injuries held 
admissible under the law. A practitioner, familiar with the routine of 
questioning witnesses, can proceed with his proof from that point. A few 
question-and-answer illustrations of the proof offered in particular types 
of cases will be included. 

Preparation of the case for presentation of evidence of personal 
injuries involves many things. It has its starting place in a detailed interro- 
gation of the plaintiff to enable counsel to obtain a complete picture, as 
far as possible, of his history prior to the occurrence concerning illnesses, 
hospitalization, medical care, surgery, and injuries, and information con- 
cerning any permanent ill effects caused by any prior illnesses or injuries, 
and any loss of time from school or work which resulted from injury or 
illness. 

The interrogation of the plaintiff will naturally cover the occurrence 
itself; medical care and treatment administered to him from the time of 
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the occurrence; the hospitals in which he was confined and the length of 
“such confinement; the names of all the doctors who treated him following 
the occurrence; the length of time any casts, braces, or supporting corsets 
were or have been worn; the nature of any surgical operations performed 
to treat the injuries suffered; the length of time confined in bed at home 
following the hospital confinement; the pain and suffering undergone in 
connection with the injuries sustained up until the time of trial; and the 
plaintiff’s present condition with respect to disability, pain and suffering, 
disfigurement, and other possible elements of damage. 

This questioning of the plaintiff will disclose the need for documents 
and records perhaps not then in the attorney’s file. Those documents should 
be obtained and gone over thoroughly with the plaintiff. When all hos- 
pital records pertaining to the plaintiff’s confinement anywhere have been 
obtained, including the hospital records covering his confinement for the 
injury in question, these records must be studied carefully. Often a 
plaintiff has suffered a prior illness or a prior injury which is described 
on the hospital chart but which he has forgotten or neglects to mention to 
his counsel unless it is specifically called to his attention. The hospital 
records showing the injuries he sustained in the occurrence in question 
will usually contain detailed information with respect to external evidence 
of injuries which can be referred to in order to refresh the plaintiff’s 
memory. Often it is necessary to go over the contents of the various 
hospital records dealing with illnesses, prior injuries, or the injury involved 
in the particular case on trial to be certain that the plaintiff can correctly 
and accurately give dates, symptoms, length of hospital confinement, treat- 
ment, the length of time he was confined to bed in hospital before he 
was up and around, and information about similar matters which he might 
not otherwise be able to remember. 

If the plaintiff was in military service, his service records should be 
obtained to ascertain whether he was wounded or suffered any illness or 
incapacity while in service, or was a hospital patient, or received a medical 
discharge. Copies of reports by the plaintiff to his own accident and health 
insurance company should be obtained, as well as copies of reports made 
to such insurance companies by the plaintiff's own physicians, for such 
additional light as they may throw on the nature and extent of the plaintiff's 
injury. Copies of the plaintiff’s employment records may contain additional 
relevant information. The police reports may disclose something about 
the nature and extent of the injury observed or claimed at the time of, or 
shortly after, the occurrence. 

The foregoing does not purport to cover all aspects of the complete 
search for records that may be required but is intended to point up the 
variety of records that must be obtained and examined. 

The sweeping investigation and gathering »f data is not merely for 
the benefit of plaintiff's counsel but also to refresh the memory of the 
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plaintiff who, following serious injury, may have forgotten many relevant 
facts, some to his benefit and some to his detriment, which he should 
carry in mind and be prepared to testify to when questioned on the trial. 
The interrogation of the plaintiff and the detailed reference to the records 
mentioned above should give counsel a fairly complete picture of what 
the plaintiff’s own testimony will be. Counsel must then go on to complete 
his preparation for the introduction of proof with respect to the extent 
of the injuries sustained. To do so will require conference with the 
attending physician, other medical experts who may be called to testify 
for the plaintiff, and lay witnesses. The information given by the client 
during the conference should be written down during the conference and 
preserved for later use. 


Attending Physician 


The time devoted to a conference with an attending physician before 
he takes the witness stand is always time well spent. Many attending 
physicians are general practitioners or “neighborhood doctors” who are 
not familiar with courtroom procedure, have rarely, if ever, appeared on 
the witness stand, and are reluctant to do so. The attending physician is 
concerned about the fact that he will lose time away from his office and 
be unable to attend to his patients. He should be assured that he will be 
compensated on a fair basis for any time he spends in conferring with 
counsel. The doctor is often somewhat timid about being made to appear 
professionally incompetent when cross-examined on the witness stand. The 
meeting with the attending physician, therefore, will serve a number of 
purposes. If the lawyer understands the problem with which he is con- 
fronted, the discussion will result in giving some assurance, where needed, 
to the attending physician. The doctor must clearly be made to under- 
stand that he is only going to be asked to testify to those facts of which 
he has definite knowledge, and that where he does not know he should 
simply say so. 

There are certain minimum essentials that are part of the conference 
with the attending physician. His own reports to the attorney should be 
read over with him and his office notes should be checked through to 
see how far they correspond to and support his reports and the charges 
he has made. The general practitioner often sees many patients during a 
day. He does not always have time to keep detailed office records. It is 
not uncommon that his office notes are not as complete as they ought to 
be from the medico-legal standpoint. Counsel should therefore familiarize 
himself with the doctor’s office notes in anticipation of the possibility that 
reference may be made to them on the trial and in view of the fact that 
they may be used in the cross-examination of the doctor. 

The hospital records of the patient’s treatment following the accident 
should be gone over carefully so that the doctor may refresh his memory 
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and can accurately state in detail what the patient’s symptoms were when 
first brought into the hospital, as far as the doctor knows from his own 
knowledge; the diagnosis he made, as shown by the hospital records; the 
care and treatment administered; the length of confinement to bed in the 
hospital; the dates and the nature of operations performed; the extent 
and nature of medication for pain or any other purpose; and the number 
of blood transfusions, if any. He should be familiar with the radiologist’s 
readings of the x-ray films as shown in the hospital chart, and with other 
factors of interest or importance as shown by the laboratory tests of blood, 
urine, and electrocardiograms. The attending physician should also be 
familiar with anything else of importance shown in the charts and bedside 
records with reference to the patient’s complaints about pain, and his 
temperature, pulse, and respiration. 

The hospital records are a mine of information and suggest many 
questions to counsel if he goes through them with the assistance of the 
attending doctor. Doctors with a busy practice, in the absence of such a 
conference, will frequently take the witness stand and have no definite 
recollection as to the date or hour when the patient entered the hospital 
or when the doctor first saw the patient, and may have only a vague 
recollection as to external evidences of injury, although such evidences of 
injury may prove to be very important when the question is asked later 
whether the original injuries might have caused the patient’s subsequent 
condition. The attending doctor’s reading of the x-ray films may or may 
not agree with the reading of the hospital radiologist, or the attending 
doctor may prefer to leave the interpretation of the x-rays in court to a 
radiologist, and this should be known before he takes the witness stand. 

Has the doctor arrived at a charge for his services? Has he billed the 
patient? If not, why not? Has he made it clear to the patient that his 
charge is not contingent upon the outcome of the litigation? On what 
basis has he computed his charge? Is he prepared to testify that the 
charge made is fair and reasonable in the community where the services 
were rendered? Does the plaintiff need future medical care? Does the 
charge cover future care, and, if so, to what extent? If not, what future 
care will be required and what will be a fair charge for those services? 
Is he going to charge for his time spent in appearing in court and testifying? 
If so, what will his charge be? If the doctor is going to make a charge, it 
should not be contingent upon the outcome of the case. The doctor should 
know in advance of his court appearance what subjects he will be interro- 
gated about, the form the questions will take, and what he is likely to be 
asked. The answers to these questions should be known to counsel before 
the doctor takes the witness stand. 

Direct questions should be put to the doctor within reasonable limits 
during the conference to ascertain exactly what his answer will be on any 
points where counsel is in doubt about what the doctor actually intends 








394 AUTOMOBILE NEGLIGENCE CASES [VoL. 1956 


to say on that point. Occasionally, the attending doctor may want to know 
what the views are of other doctors who have examined the plaintiff, and 
the conference affords him that opportunity. 

Many physicians do not realize that the plaintiff is required to prove 
his case by a preponderance of the evidence but is not required to prove 
it to a degree of absolute scientific certainty. In some instances, where 
the presence of a physical ailment or the cause of it is not absolutely 
certain, the doctor may not realize that he may state his honest opinion 
or diagnosis even though he might not be prepared to present it in a 
scientific paper as something that has been demonstrably proved with the 
scientific certainty that the doctor would like. It is important to apprise 
the physician of this distinction between law and medicine and to empha- 
size the fact that he is not required or permitted to make the ultimate 
decision on whether there is proof by a preponderance of the evidence 
that the plaintiff was injured or that he sustained a particular injury. The 
physician should be made to realize that that decision is for the jury to 
make when they have heard all the testimony. When this distinction 
has been explained, it is not unusual for the doctor to agree that in his 
opinion the plaintiff, his patient, has suffered a certain injury or that the 
occurrence could have caused the patient’s present condition, even though 
he advises counsel that he is not able to express that opinion with absolute 
scientific certainty. 


The Examining Expert 


During the conference with the attending physician, counsel should 
make notes hitting the high spots on those matters he can prove by the 
attending physician. These notes will be very useful in the conference with 
the examining expert. The specialist who was called in as a consultant by 
the attending physician while the plaintiff was still a patient in the hospital 
has a considerable advantage in that he was able to see the early evidences 
of the injury. Also, he will have an opportunity to compare the patient’s 
condition at that time with his condition at a much later date if he examines 
the patient again before the case proceeds to trial. The specialist should 
make his final examination of the plaintiff at a time reasonably close to 
the trial date, so that the doctor can testify to his own objective findings 
as to the plaintiff’s condition at the time of trial. 

It is helpful to hold a joint conference with the examining expert and 
the attending physician. No other doctor has spent quite as much time 
with the patient as the attending physician; and he is often able to furnish 
information to, and answer questions of, the examining expert which will 
provide additional material upon which the examining expert may base 
his opinion and which may serve to point up additional matters counsel 
will want to bring out in his interrogation of both physicians. 

The specialist should be requested to read over his reports in detail, 
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copies of which may possibly have been furnished to opposing counsel, 
~ so as to ascertain whether he agrees with, and will state, those things he 
previously reported and so that the doctor may also know to some extent 
what opposing counsel will be equipped with for purposes of cross- 
examination. Every part of the report is important—the history taken 
from the patient as to how the accident occurred, the original injuries 
reported, the subsequent progress of the patient, the patient’s present 
complaints, and the prognosis. 

The examining specialist may not, on direct examination, testify that 
his findings are based upon any particular text book. He should be cautioned 
that if he testifies on cross-examination that he is relying on any particular 
text book or scientific article as the basis for his opinions, he must be 
ready to submit to a cross-examination based on a reference to that text 
book or article. Such a cross-examination becomes proper as soon as the 
specialist states he has relied on that particular text. If he personally has 
written on the subject, he should be apprised of the fact that any such 
material may be used in cross-examination of him. He likewise should 
be thoroughly acquainted with all the data that appears in any of the other 
doctors’ reports and hospital records in order to ascertain what importance 
that data has in his mind. The result may be that he will advise making 
proof of certain of those facts and will show their importance and place 
emphasis upon them that might otherwise be overlooked. 

The hypothetical question which may be used with this type of witness 
will be discussed in more detail later, but it is well at this point to explain 
to the witness, if he is not familiar with the procedure, the form the hypo- 
thetical question takes and the limitations on, and the scope of, the answer 
which he is permitted to make in response to this type of question. This 
may be a very excellent point at which to begin to prepare the hypothetical 
question based on notes made during the various conferences with the 
plaintiff and the doctors. 

The matter of compensation for this witness may be raised on the 
trial, and he should be advised of that fact so that he can give thought to 
what his charges are going to be and be prepared to testify to them 
candidly and without resentment if the question is put to him on cross- 
examination. And the medical witnesses, as well as the lay witnesses, should 
be cautioned to admit frankly that they have talked with counsel and 
have discussed the matters concerning which they are interrogated on the 
witness stand. All too often, witnesses who will answer truthfully as to 
everything else seem prone to deny that they talked to counsel before 
taking the witness stand. 

Where the expert has examined the patient at the request of the 
defendant, counsel for defendant, who obviously is not likely to have the 
benefit of a joint conference between the defendant’s expert witness and 
the plaintiff's attending physician, can obtain full information as to what 
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the attending doctor did for the patient, the diagnosis made, and the treat- 
ment rendered, by use of various discovery procedures. He should discuss 
this material with the defendant’s expert to ascertain what the best approach 
to offering a medical defense will be. 


The Non-examining Expert 


This type of witness—the non-examining expert— is usually called 
by the defendant rather than by the plaintiff; and despite the fact that he 
testifies without having made an examination of the person of the plaintiff, 
he can and at times does give remarkably effective testimony. Since People 
ex rel. Noren v. Dempsey, in which the Supreme Court of Illinois refused 
to mandamus Judge Dempsey to expunge an order he entered requiring a 
plaintiff to submit to a physical examination, parties to litigation where the 
physical or mental condition of an opposing party is in issue are entitled 
to a medical examination of the opposing party as a matter of right, the 
terms and conditions of the examination presumably to be prescribed by 
the court ordering the examination. Henceforth, there may be less need 
or occasion for a defendant to call as a medical witness a doctor who has 
not made an examination of the claimant. Where a non-examining expert 
is called as a witness, the conference with him should cover substantially 
the same ground that a conference with an examining expert covers except 
for the fact that his opinions will be based on x-ray films, electrocardio- 
grams, and other similar recordings of tests which he can examine in the 
courtroom, or on hypothetical questions, reciting the history, findings, and 
symptoms claimed. It is necessary to review with this type of witness also 
the form which the hyopthetical question will take and the form to which 
the answer to it must conform in order to be admissible. 

It is well to advise all medical witnesses that while they may state the 
amount of loss of motion suffered by any part of the patient’s anatomy 
in terms of percentage or degree, the extent of plaintiff’s disability should 
not be expressed in terms of percentage of loss of use or function. It is 
for the jury to determine the extent of that loss, and there is doubt whether 
an expert witness may testify as to percentage of loss of use. 

The admission of opinions about the loss of use were held not to be 
error in cases involving injury to a knee, eye, and hand.!* But in two work- 
men’s compensation cases, the court observed that a lay witness or even an 
expert cannot testify in direct terms that an injured employee has lost any 
stated percentage of the use of an eye or limb, and that the trier of the 
facts, the Industrial Commission, was the proper body to draw that con- 


1___. J]. 2d ——, —— N.E.2d —— (1956) (Gen. No. 34076, opinion not yet re- 
leased). 

18 Goad v. Grissom, 324 Ill. App. 123, 57 N.E.2d 514 (3d Dist. 1944); Bobalek v. 
Atlass, 315 Ill. App. 514, 43 N.E.2d 584 (1st Dist. 1942); Seiffe v. Seiffe, 267 Ill. App. 
23 (1st Dist. 1932). 
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clusion and make its findings from the admissible evidence in the record.? 

The difficulty with allowing the witness, who has testified to loss of 
motion of a limb, to express an opinion as to loss of use in terms of per- 
centage arises from the fact that the witness casts up in his mind what 
would be total or 100 percent usefulness of the limb at work, at play, and 
around the home, and makes an overall appraisal of the extent to which 
such a disabled limb cannot usefully perform all its normal functions. 
Can the court and jury be certain what factors the witness considered? Is 
the opportunity for cross-examination on the point a sufficient safeguard? 

The witness may express his opinion about the inability or the ability 
of the injured person to do work in a given occupation when the duties 
and requirements of that employment are sh-wn. Is that not the same, 
in effect, as an opinion on the extent of loss of use? Will the jury not 
understand that the witness’s opinion expresses his professional but personal 
view and that it is only advisory and not binding upon them? Until the 
question is more clearly settled by the courts, however, that class of 
opinion evidence should be used with caution. 

Among the matters to be covered with all the medical witnesses is 
the nature and extent of the future disability and the future medical and 
surgical care reasonably certain to be required. Mention has already been 
made of the reluctance of doctors to answer whether the accident in 
question “might or could” cause certain injuries or conditions which have 
developed. In surprising contrast to that attitude, medical witnesses com- 
monly, in giving their prognosis, are under the impression that they can 
testify to future ill effects which “might or could” result from an injury or 
future medical care which “might possibly” follow. For example, in the 
case of certain types of brain injury, doctors are generally of the opinion 
that a possible result which may follow is epileptiform seizures. Our courts 
have not yet recognized or approved evidence of the increased likelihood 
of, or increased susceptibility to, conditions of that kind by reason of an 
injury, so that such opinion evidence is held incompetent as being specu- 
lative in character and not something reasonably certain to occur. 

This may seem paradoxical when consideration is given to injuries 
causing dislocation of a knee or shoulder joint with respect to which a 
doctor may properly express an opinion that the result of the injury and 
dislocation is a tendency or likelihood for the joint to dislocate in the future 
as a result of the weakness of, and damage done to, supporting structures. 

It may be that the courts will eventually approve the admission of evi- 
dence that a given injury has increased the probabilities over the normal 
rate of incidence that the injured person will suffer future ill effects; for 
example, that a person suffering brain injury of a certain severity has x 


2Pocahontas Mining Co. v. Industrial Comm’n, 301 Ill. 462, 134 N.E. 160 (1922); 
International Coal Co. v. Industrial Comm’n, 293 Ill. 524, 127 N.E. 703 (1920). 
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times greater likelihood of suffering epilepsy, as a statistical fact, than the 
part of the population that has not suffered that injury. But since such 
proof has not yet been held admissible in Illinois, care must be taken to 
inform the medical witnesses that opinions about future consequences of 
the kind described above are admissible only in those instances where the 
witness can testify that, in his opinion the ill effects are reasonably certain 
to follow or that the medical or surgical care described is reasonably certain 
to be necessary. 

The following are examples of future damages which can be shown 
by medical testimony to be reasonably certain to occur: curvature of the 
spine caused by tilting of the pelvis when the patient walks due to the loss 
of a leg or considerable shortening of one leg due to injury; inability to 
bear children except by caesarian section because of the fact that severe 
pelvic fractures have so altered the shape of the internal ring of the pelvis 
that the foetus cannot pass through it; changes of the weight-bearing align- 
ment of a joint, due to injuries, which with reasonable certainty will cause 
pain, traumatic arthritis, loss of motion, or loss of function. 

The foregoing illustrations are intended as a reminder that careful in- 
quiry should be made in each case to determine whether there are future 
damages reasonably certain to follow so that they can be proved. 


The Lay Witness 


The medical witnesses in most instances see the plaintiff for the first time 
following the occurrence. Occasionally, a family physician is available as 
a witness and can testify to the plaintiff’s prior condition of health. But a 
very excellent source of proof of the plaintiff’s condition of well-being 
and physical activity and industrious habits prior to the occurrence is among 
laymen who, as friends or close acquaintances, had opportunity over a 
period of years to observe the plaintiff at work or during recreation. If 
these same persons also saw the plaintiff in the hospital following the in- 
jury and during the months or years that followed, they can testify to his 
physical and mental condition prior to and following the occurrence. Wit- 
nesses of this class can often furnish valuable corroborative testimony with 
reference to the plaintiff's condition, since they are permitted to testify, 
for example, that prior to the occurrence the plaintiff appeared to be in 
good health, was active, got about normally without any apparent sign of 
incapacity or disability, worked steadily, and was not crippled or deformed 
in any way. These witnesses may also help establish such facts as the 
plaintiff’s weight prior to the occurrence, his activities around his own home, 
his mental attitude, and his personality. This same class of witness has an 
excellent opportunity, based upon frequent observation of the plaintiff, to 
testify to the plaintiff's comparative ability to perform certain tasks with 
the injured member before and after the accident. These witnesses can 
also testify to the fact that following the occurrence the plaintiff does not 
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appear able to work, appears to be in pain, has become very nervous, is un- 
able to concentrate, suffers from loss of memory, has lost weight, moves 
about at a slower pace, appears to limp when walking, appears unable to 
walk or to use his arms or legs naturally, has undergone a change in per- 
sonality, suffered loss of hearing or eyesight, etc. In City of Aurora v. 
Plummer,‘ the court stated: 


“*A groan, a sigh, a scream, or other involuntary audible exhibitions 
of pain, conveys to the mind the same impression as contortion of the 
features, writhing, struggling or other physical manifestations of agony,’ 
and it was held that any competent witness of these things might 
testify to them.” 5 


These factors may also furnish an important basis for testimony to be given 
by the attending physician or the expert witness in answer to a hypothetical 
question. 

All too often the trial court improperly sustains an objection to the 
foregoing evidence by a layman on the grounds that the witness is giving 
his conclusions. The evidence is admissible as statements of fact and be- 
cause it is difficult to describe the specific facts leading to the conclusion. 
On the other hand, the defendant may introduce evidence that the plaintiff 
apparently is entirely able to perform the duties of his employment.® 

A conference should be held with the lay witness and the same pains- 
taking care and attention accorded to the testimony that this type of wit- 
ness may give. He should be interrogated in detail about the closeness of 
his relationship with the plaintiff and how frequently he was with him and 
had an opportunity to observe his appearance and actions, what he has ob- 
served the plaintiff doing on these occasions, and what he will testify to 
concerning the plaintiff. Here also, direct questions should be put to the 
witness to allow him to become accustomed to hearing the questions which 
he is going to be asked in the courtroom and to allow counsel an opportun- 
ity to hear how the witness will answer such questions when they are put 
to him. 

It is not sufficient to hold an informal talk with the witness and then, 
for the first time, begin the formal questioning after he has taken the wit- 
ness stand. When that is done the witness often tends to become discon- 


3 International Coal Co. v. Industrial Comm’n, supra note 2; Lauth v. Chicago 
Union Traction Co., 244 Ill. 244, 91 N.E. 431 (1910); Greinke v. Chicago City Ry. 
Co., 234 Ill. 564, 85 N.E. 327 (1908); Cicero Street Ry. Co. v. Priest, 190 Ill. 592, 60 
NE. 814 (1901); West Chicago Street Ry. Co. v. Fishman, 169 Ill. 196, 48 N.E. 447 
(1897); Bobalek v. Atlass, supra note 1°; Shearer v. Aurora, E. & C. R.R. Co., 200 Ill. 
App. 225 (2d Dist. 1916). 


#122 Ill. App. 143 (2d Dist. 1905). 
5 7d. at 148. 


6 Grand Lodge B. of R. T. v. Randolph, 186 Ill. 89, 57 N.E. 882 (1900); Collins 
v. Elgin, J. & E. Ry. Co., 325 Ill. App. 572, 60 N.E. 2d 279 (ist Dist. 1945) (abst. dec.). 
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certed, wonders why the lawyer suddenly acts so aloof and formal, is not 
sure in some instances what the question means and often tends to couch 
his answer in language and form that are objectionable. This can be avoided 
if the time is taken to explain to the witness the limitations upon what he 
may say and the necessity that his statements be statements of fact and not 
conclusions such as “he felt bad” or “he is a changed man” which the court 
will invariably strike out. 


The Plaintiff 


Here counsel is confronted with what is often his most important task, 
that of preparing the plaintiff to testify concerning his injuries. The plain- 
tiff must be advised not to attempt to try his own case and to answer ques- 
tions directly and frankly, without undue hesitation. On the witness stand, 
the plaintiff should speak simply and clearly and avoid completely any sug- 
gestion or appearance of complaining excessively or in any way exaggerat- 
ing the extent of his injuries or disability. Groans or sighs or physical 
movements by the plaintiff indicating pain in the jury’s presence are taboo 
and are to be avoided by the plaintiff to the limit of his ability. On the 
other hand, many people are reluctant to complain of pain in front of 
strangers and any client so disposed must be advised to state his condition 
of ill-being without minimizing the extent of pain and disability he has 
suffered. 

A careful study must be made of records of the plaintiff’s prior illnesses 
and injuries. If there was a prior injury to the same limb, questions arise 
whether the prior injury is entirely or in part the cause of the pain and 
disability present after the second injury. Let us consider a particular fact- 
ual situation. A female plaintiff injured in an accident was in the hospital 
three years before for a hysterectomy. She has now suffered a low back 
injury. Statements in the hospital record at the time of the confinement for 
the hysterectomy which disclose that the plaintiff had been complaining of 
low back pain for some time might have a very material bearing on what 
particular condition of the plaintiff's back was causing her trouble at the 
time of the hysterectomy and what condition was causing trouble follow- 
ing the accident which is the basis of the suit. Do her complaints now involve 
pain in the same part of the back? Is the pain of the same character in in- 
tensity and persistency following the alleged injury as that complained of 
at the time of the prior hospital confinement? Did the low back pain 
stop after the hysterectomy and return after the low back injury? 

X-rays of the plaintiff taken during the confinement for the hysterec- 
tomy might include films of the lower spine, showing its condition at that 
time, and might throw significant light on a possible cause of the back 
trouble of which she is now complaining. The films may show the same 
pathology (arthritis, no fracture) present in the low back at the time of the 
hysterectomy as that present following the accident complained of. On the 
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other hand, the earlier films may show a normal healthy spine and the films 
~ taken following the accident may show a fractured vertebrae or a narrowed 
intervertebral disk space which had appeared within normal limits three 
years earlier. Counsel for both plaintiff and defendant would want to be 
fully informed concerning such records and x-ray films. 

The plaintiff's testimony on how long he was confined to his bed in the 
hospital, when he was first allowed to be out of bed for any purpose, the 
extent to which he was in a wheelchair or walking with or without artificial 
support thereafter in the hospital should be given unerringly, but it may be 
necessary to refresh the plaintiff's memory from the hospital records before 
he can give that testimony accurately. 

A careful review with the plaintiff of the hospital record may disclose 
many additional factors not touched upon here. It is advisable that counsel 
either go through the hospital record himself and make notes from it to 
discuss with his client or go over the record with his client. A statement 
in the nurses’ bedside notes that the patient refused treatment ordered by 
the doctor, or concerning the area in which the plaintiff was feeling pain, 
may prove significant as to some controverted issue. And although the 
hospital record itself ordinarily may not be admissible in evidence in the 
state courts of Illinois, it may be used on the trial to refresh a witness’s 
memory or for cross-examination. 

His employer’s records will be the most reliable evidence of the amount 
of time the plaintiff lost from work following the occurrence and of his 
rate of pay and loss of wages. Likewise, the employer’s records will show 
accurately whether the plaintiff worked steadily prior to the accident. In 
the case where the plaintiff is a school child, the school records will be the 
most dependable evidence as to the regularity with which the child attended 
school prior to and following the injury and as to his grades prior to and 
following the occurrence. 

The plaintiff, if a female, may be reluctant to discuss injuries to her 
breasts or involving her genitalia or menses, and it is necessary to explain 
to her that these matters will be inquired about only insofar as necessary 
and that the court and jury will listen to the evidence with much the same 
objectivity that a doctor would. This assurance should be calculated, as far 
as possible, to make the plaintiff feel at ease in the courtroom and to have 
reasonable knowledge beforehand of the type of questions that will be 
asked on direct examination and on cross-examination. 

Fortified by the knowledge of the testimony the attending physician, 
expert witnesses, and lay witnesses will give, and of what is shown by hos- 
pital, school, or employment records, counsel is equipped to go over all 
essential points with the plaintiff to establish the nature and extent of his 
injury and disability. 

The plaintiff may testify to his own state of health, that he is suffering 
pain, to his comparative ability to use the injured member before and after 
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the accident, and about his physical condition generally;7 also, he may 
testify that his injuries cause pain when he attempts to perform his usual 
duties and that his injuries have affected his ability to perform his usual 
duties.® 


VISUAL AIDS 
Exhibiting Injury to the Jury 


Before considering the use of visual aids to help the jury understand 
the nature and extent of the injury, it may be well to consider whether the 
injured limb itself may be shown to the jury. The propriety of exhibiting 
the injured limb has been upheld where it would aid the jury in under- 
standing the evidence, even where there was no controversy as to the in- 
jury or the extent of it. The right to show the injured part rests in the 
sound discretion of the court.® 

In the event that damages are assessed for the alleged injury, the jury 
must determine the nature and extent of the injuries. In Stegall v. Carlson, 
the ruling of the trial court denying the plaintiff leave to exhibit his injury 
to the jury was held to be an abuse of discretion and reversible error. The 
court said: 


“.... [A]ppellant should not have been deprived of this important 
part of his case... .” 14 


Where the extent of the injury or wound is in question, it is the com- 
mon and correct practice to exhibit it to the jury so they may see for them- 
selves its nature and extent.1? 

It has been held proper for the plaintiff to show the jury the extent to 
which he could move his arms,!* and to exhibit the injured hand to demon- 
strate the extent to which it could be opened and closed.1* 

In Swift & Co. v. Rutkowski,!® it was held proper to permit the plain- 


7 International Coal Co. v. Industrial Comm’n, supra note 2. 

8 Central Illinois Serv. Co. v. Industrial Comm’n, 302 Ill. 27, 134 N.E. 124 (1922). 

® Wagner v. Chicago, R. I. & P. Ry. Co., 277 Ill. 114, 115 N.E. 201 (1917); Stegall 
v. Carlson, 6 Ill. App. 2d 388, 128 N.E.2d 352 (2d Dist. 1955); Dinwiddie v. Siefkin, 299 
Ill. App. 316, 20 N.E.2d 130 (3d Dist. 1939); West Chicago St. R.R. Co. v. Grenell, 90 
Ill. App. 30 (1st Dist. 1899). 

106 [ll]. App. 2d 388, 128 N.E.2d 352 (2d Dist. 1955). In Villegas v. Kercher, 11 Ill. 
App. 2d 282, 137 N.E.2d 92 (2d Dist. 1956), the same court held it was error to deny 
the plaintiff the right to show the extent to which he could bend his leg. Also see 
Springer v. Chicago, 135 Ill. 552, 562, 26 N.E. 514, 516 (1891). 

116 Tll. App. at 391, 128 N.E.2d at 353. 

12 Minnis v. Friend, 360 Ill. 328, 196 N.E. 191 (1935); Walsh v. Chicago Rys. Co., 
303 Ill. 339, 135 N.E. 709 (1922); MclIlwain v. Gaebe, 128 Ill. App. 209 (4th Dist. 1906). 

18 Tindall v. Chicago & Northwestern Ry. Co., 200 Ill. App. 556 (2d Dist. 1916); 
Prichard v. Moore, 75 Ill. App. 553 (2d Dist. 1898). 

14 Swalm v. City of Joliet, 219 Ill. App. 123 (2d Dist. 1920). 

15 182 Ill. 18, 54 N.E. 1038 (1899). 
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tiff to exhibit his injured arm to the jury. In Chicago © A. R.R. Co. v. 
~ Clausen, it was held that there was no abuse of discretion in permitting 
the plaintiff to exhibit a rupture allegedly caused by the accident, even 
though the defendant conceded the existence of the rupture and its nature 
and extent before the rupture was shown to the jury, although the court 
did intimate that under the circumstances the propriety of the exhibition 
was questionable. 

In Stansfield v. Wood,'" where the plaintiff was permitted to demon- 
strate the extent of loss of use of her arm, the court held there was no error. 
In American Brake Shoe & F. Co. v. Jankus,!® the plaintiff removed most of 
his clothing above the waist, exhibited his arm to the jury, and when he said 
he could not lift it higher, a juror stepped over to the plaintiff, moved 
plaintiff's arm slowly up and down, bent it at the elbow, and felt the arm. 
This demonstration, made over defendant’s objection, was held proper. 

However, if the only purpose and effect of the exhibition is to excite 
feeling rather than to enlighten the jury as to any fact or to aid in settling 
any disputed fact question, the showing should not be permitted.® 

Cases where the demonstration overstepped the bounds of propriety 
are McKenna v. Chicago City Ry. Co.,?® and Vance v. Monroe Drug Co.”* 

The courts have permitted parts of the human body which were re- 
moved from the plaintiff, or, in a criminal case, from the victim, to be 
shown to the jury when the exhibition of the part had probative value 
relevant to some matter the jury was to determine. 

In Seltzer v. Saxton,?? the defendant accidentally discharged a pistol and 
a bullet from it entered plaintiff's head, requiring the removal of his right 
eye. The specialist exhibited the enucleated eye to the jury, as well as the 
bullet and a piece of bone removed in extracting the bullet. In response 
to the defendant’s contention that this was error, the court said: 


“, ... It was a material part of the plaintiff’s case to show that the 
condition of the left eye was caused by the injury to the right, and that 
the bullet did penetrate the flesh as alleged, and lodged where it was 
found. It was competent to show this by the result of the operation 
and the opinion of the surgeon. There was no impropriety in permitting 
the jury to see these physical evidences of an important and contro- 
verted fact, and is not to be presumed that such exhibition would de- 


16 173 Ill. 100, 50 N.E. 680 (1898). 

17 231 Ill. App. 586 (3d Dist. 1924). 

18 121 Ill. App. 267 (1st Dist. 1905). 

19 Wagner v. Chicago, R. I. & P. Ry. Co., 277 Ill. 114, 115 N.E. 201 (1917); 

O’Hara v. Central Illinois Light Co., 319 Ill. App. 336, 49 N.E.2d 274 (3d Dist. 1943). 

20 296 Ill. 314, 129 N.E. 814 (1921). 

21 149 Ill. App. 499 (3d Dist. 1909). 

2271 Ill. App. 229 (3d Dist. 1897). 
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prive them of the capacity of reaching a reasonable and dispassionate 
conclusion.” 7% 


In Illinois Central R.R. Co. v. Harris,24 the court held there was no im- 
propriety in exhibiting to the jury the amputated hand preserved in alcohol 
and noted that “the concession that amputation was necessary was made 
after the evidence on that subject had been given.” In People v. Hobbs, 
it was held proper in an abortion case to show the uterus of the victim to 
aid the jury to understand the injury claimed. 

The decision whether to ask leave to exhibit the injured part to the 
jury depends on the location of the injury, its severity, and what visual 
evidence of the injury is present at the time of trial but concealed by the 
plaintiff’s clothing. Disfiguring injuries to intimate parts may in some in- 
stances be shown by photographs rather than by uncovering the area in- 
volved. Unless there is a dispute as to the condition of the end of a stump, 
which could be better resolved by the jury seeing it, it may add little to 
show the stump, and the defense can seriously question the propriety of 
the exhibition. No hard and fast rule can be laid down to cover all cases, 
although it may be said the tendency is strongly in favor of permitting the 
exhibition as an aid to the jury in assessing damages if they find for the 
plaintiff. 


Use of Demonstrative Evidence 


The propriety of the use of demonstrative evidence, as various types of 
visual aids to the jury have become known in recent years, is increasingly 
under discussion and consideration in the trial and reviewing courts. Visual 
aids may merely represent methods of portraying an object or place, or the 
condition of an object or place. Visual aids from the medical standpoint 
may include photographs or drawings of an injured part, anatomical charts 
or models of the organ or part, or perhaps the injured organ or tissue itself. 
To determine the legal right to the use of these types of visual aids, which 
are used for instructional purposes in medical schools and hospitals as a 
matter of course, it may be helpful to consider some relatively early cases 
dealing with the problem. 

Visual aids are used increasingly in all forums of human endeavor for 
purposes of explanation, illustration, and instruction. Shall this same trend 
extend to the courtroom and to the jury, or shall this one forum, where the 
trier of facts is supposed to be most concerned with the truth and to render 
even-handed justice based upon the truth, be the forum from which this 
type of visual aid and explanatory proof is barred? In the past, the courts 
had no doubt about the admissibility of evidence to establish the true ex- 


23 Id. at 234. 
24 63 Ill. App. 172 (4th Dist. 1896). 
25 297 Ill. 399, 130 N.E. 779 (1921). 




















Fav] TESTIMONY AS TO PERSONAL INJURIES 405 


tent of the injury even though it might involve admission of evidence 
which would be likely to cause some emotional reaction on the part of the 
jury. 

The following cases are illustrative of the extent to which, and the pur- 
pose for which, photographs of injured areas of the body have been ad- 
mitted in evidence. 

In McNally v. Chauncy Body Corp.,?6 photographs of the plaintiff's leg, 
taken about two months after the leg was injured, were held properly ad- 
missible in evidence. The court left open the question whether in certain 
cases it might reverse for the use of photographs of the injured part by 
stating that the admission of the photographs was not prejudicial in the 
McNally case in the light of the small verdict rendered. The size of the 
verdict apparently may determine, post verdict, that properly admissible 
evidence was prejudical. 

In Herndobler v. Goodwin," the admission in evidence of photographs 
of a four-year-old plaintiff, lying in bed with a weight and pulley attach- 
ment to one of his limbs, was held not to be error as the films were not 
introduced to excite unduly the emotions of the jury. If the photograph 
helps the jury understand the nature and extent of the injury, the fact that 
it might excite their emotions should not render the print inadmissible. 

In Peoples Gas Light & Coke Co. v. Amphlett,?® photographs showing 
injuries sustained by the plaintiff in a gas explosion were admitted in evi- 
dence, the court stating: 


“If the photographs showed the condition or appearance of appellee 
[plaintiff] as it actually was, then the fact that such condition or appear- 
ance was calculated to awaken sympathy in the minds of the jury does 
not render the evidence incompetent. The test is the correctness of 
the photographs. . . .” *® 


In Fuller v. Kelso,®° photographs showing severely burned parts of the 
plaintiff's body were held properly admissible once it was established that 
they were correct and truthful representations of the injuries. 

It was held proper to exhibit a plaster cast to the jury in Dinwiddie v. 
Sief kin.51 

The use of a skeleton for the purpose of illustration and explanation in 
a personal injury case was discussed in Smith v. Ohio Oil Company.®* The 


26 315 Ill. App. 190, 42 N.E.2d 853 (1st Dist. 1942). 

27 310 Ill. App. 267, 34 N.E.2d 8 (1st Dist. 1941). 

28 93 Ill. App. 194 (1st Dist. 1901). 

29 Td. at 205. 

$0 163 Ill. App. 576 (3d Dist. 1911). 

31 299 Ill. App. 316, 20 NE.2d 130 (3d Dist. 1939). 
3210 Ill. App. 2d 67, 134 N.E.2d 526 (4th Dist. 1956). 
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court held that the use of physical objects before a jury depends on whether 
the object is actually explanatory of something it is important for the jury 
to understand in deciding the issues. If these tests are met, “the courts do 
not seem to be greatly concerned with the question whether the object is 
gruesome.” ®8 Wigmore is quoted as favoring “the use of any aid modern 
science may provide” ** to enhance the jurors’ understanding of the facts 
in the case. The criteria as to when and how visual aids to the jury may 
properly be used are reviewed in some detail and carefully analyzed in the 
Smith case. 

In Chicago & A. Ry. Co. v. Walker,® the use of the skeleton of a hu- 
man foot by physicians in connection with their testimony was approved. 
In Winters v. Richerson,®* the court held the verdict was not excessive but 
reversed because doctors at the trial were permitted in their testimony to 
refer to a skeleton, and surgical instruments used in the operation on the 
plaintiff were produced in the courtroom and the operative technique was 
demonstrated to the jury. This opinion, by the same court that decided the 
Smith v. Ohio Oil case, states that, “The observations made in such case 
[the Smith case] are adhered to in the present case,” 87 but the case was re- 
versed because of the demonstration with the surgical instruments. 

The “unnecessary descriptions” of surgical appliances used on the plain- 
tiff and their exhibition to the jury have been disapproved.’* The exhibi- 
tion of the surgical appliances to the jury, it was said, “usually serve no 
purpose except to excite sympathy.” °° 

Where a skeleton or model is used only for illustrative and explanatory 
purposes, it is generally not offered in evidence but is simply marked for 
identification. 

Counsel must be prepared to establish competency of the x-ray films to 
be used. The nature of the proof required is discussed in Garvey v. Chicago 
Rys. Co. *° and Stevens v. Illinois Central R.R. Co.*! The rigid requirements 
of these cases, particularly those set forth in the Stevens case, which was de- 
cided when the taking and use of x-ray films was a relatively new and little 
understood science, should be relaxed. The radiologist or attending physician 
are rarely present when the films are taken and developed. That work is 
usually done by technicians. The doctor sees the finished product, the x-ray 


83 Id. at 74, 134 N-E.2d at 530. 

343 Wicmore, Evinence §§ 790-798 (3d ed. 1940). 

85 217 Ill. 605, 75 N.E. 520 (1905). 

369 Tll. App. 2d 359, 132 N.E.2d 673 (4th Dist. 1956). 

87 Td. at 362, 132 N.E.2d at 674. 

88 Hall v. Chicago & N.W. Ry. Co., 349 Ill. App. 175, 110 N.E.2d 654 (1st Dist. 
1953); McHale v. McQuigg, 236 Ill. App. 295 (1st Dist. 1925). 

39 McHale v. McQuigg, supra note 38, at 299. 

40 339 Ill. 276, 171 N.E. 271 (1930). 

41 306 Ill. 370, 137 N.E. 859 (1922). 
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film, after it has been taken and developed. While it is necessary to pre- 
serve sufficient safeguards to establish that the film is of the plaintiff and 
correctly shows the anatomical structures involved, once that proof is made 
the film should be competent to be received in evidence. 

At times, the x-ray films have been lost or mislaid and cannot be pro- 
duced upon the trial. This is often true in large metropolitan areas where 
there is a long delay between the time of filing suit and the trial. Many 
hospitals destroy x-ray films after a period of time, because o. lack of ade- 
quate storage facilities, and this may occur prior to trial if the hospital 
authorities are not asked to preserve the films for possible later use in court. 
Under those circumstances, the parties are not necessarily deprived of the 
right to show the injuries which the x-rays disclosed. In Garvey v. Chicago 
Rys. Co.*? where the x-rays were lost prior to the trial, a doctor, who had 
examined and studied the x-rays and who had made a written record at the 
time as to what the films showed, was permitted to testify from his written 
records as to what the films showed. 


Preparation and Use of Exhibits in Connection with Medical Testimony 


There is an increasing use of exhibits, described as “demonstrative 
evidence,” such as medical drawings, either in black or white or in color, 
of normal bone, vascular, nerve, or muscle structure, and also of damaged 
or injured tissue, for illustrative purposes on the trial of cases. These visual 
aids include positive prints of x-rays, which like a print made from a negative 
of a photograph can be seen by the jury without the use of a shadowbox; 
photographs taken before, during, and after surgery; stereoptic photo- 
graphs, in color or in black and white, of the condition of the injured parts 
before, during, and after surgery; and moving picture films, showing the 
condition of the patient before and after surgery and showing the surgical 
techniques used and the surgical operations performed on the patient. These, 
together with x-ray films, electroencephalographs, electrocardiographs, and 
other similar graphs, are used on the trial of cases for explanatory purposes 
and are offered either as exhibits themselves or are used by the witness to 
clarify the testimony he is giving. 

Counsel must determine before trial, and, in some instances, soon after 
he is retained, what visual aids to the jury he may want to use on the trial 
in the particular case so that the photographs, drawings, models, or other 
illustrative material will be available when needed. Counsel can consider 
their appropriateness in the given case in determining whether to have such 
exhibits prepared. Sometimes they are already available because the doctors 
themselves have prepared them during the course of the examination and 
treatment of the patient. Many hospitals have departments in which they 
employ medical artists and photographers to make drawings and photo- 


42 Supra note 40. 
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graphs for their own records and for use in instruction of interns, residents, 
and medical students, and that material can be obtained by subpoena duces 
tecum. 

The choice as to the type of exhibits to use and as to the safe point at 
which to stop, beyond which the reaction from the jury may be unfavor- 
able because the case is being overtried, is the decision which confronts the 
trial lawyer in each case. And the trial lawyer must likewise concern him- 
self with the question whether the exhibits will be admissible as genuinely 
explanatory of some condition the jury must pass upon or whether the ex- 
hibit is likely to be regarded by the trial or reviewing court as serving the 
principal function of exciting the emotions of the jury. Intelligent and ef- 
fective use of a skeleton was made in the Smith v. Ohio Oil Co. case. The 
extent and nature of the injury determine the need and propriety of the use 
of visual aids (skeleton, plastic model of the organ or the part of the ana- 
tomy involved, anatomical chart, etc.). Where a blow to the head is alleged 
to have caused damage to the optic nerve and blindness, the location of the 
optic nerve and the fact that a blow to the head could damage the nerve 
and cause blindness can be explained to laymen more clearly from a plastic 
model of the skull, brain, optic nerve, and eye, than without the use of these 
visual aids. Cases involving fleeting injury with no permanent ill effects, or 
involving disability quite apparent to the untrained eye where no dispute 
exists as to causal connection, hardly require visual aids. In other words, in- 
discriminate use of these aids in all cases is unnecessary, time consuming, and 
not to be encouraged. Where their use is appropriate, a doctor using them 
as he testifies, to explain what he is trying to help the jury understand, can 
convey his meaning more effectively to court and jury. An outstanding 
aspect of higher civilizations is the ability to communicate ideas. Proper and 
reasonable use of visual aids enhances this power of communication. The 
defendant must consider what effect elaborate and costly exhibits prepared 
by his side of the case will have in possibly enhancing the magnitude of the 
case in the minds of the jurors. 


MEDICAL ASPECTS OF THE CASE 


The attending physician may consider the plaintiff's subjective com- 
plaints and the history given by his patient for purposes of treatment; the 
expert witness who did not treat the patient may not consider the history 
and subjective complaints except as presented to him in a hypothetical 
question. There is uncertainty at times as to whether symptoms are sub- 
jective or objective. There are limitations on the form of hypothetical 
question which may be put to an expert witness and the form of the answer 
he is permitted to make. When does a hypothetical question violate the 


43.10 Ill. App. 2d 67, 134 N.E.2d 526 (4th Dist. 1956). 
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“ultimate issue” rule? Can the case be proved without the use of an expert 
witness or a hypothetical question? There are a variety of problems counsel 
must consider before actually introducing medical proof. It may be helpful 
at this point to consider various factors and principles of law relevant to 
those problems. 


Attending Physician May Consider and Testify to History Given by 
Plaintiff and to Subjective Complaints 


The attending physician in reaching a diagnosis of the plaintiff’s con- 
dition and the cause of it may rely upon the plaintiff’s subjective complaints 
or declarations concerning when he was injured, his condition, and how he 
feels, provided that the statements are made for the purpose of, or in con- 
nection with, obtaining care and treatment.** 

Moreover, it now appears that the rule has been enlarged so that the 
attending physician may testify not merely about the patient’s complaints 
of pain and disability made in connection with care and treatment, but may 
also testify to the history given to the physician by the patient concerning 
where and how the injury was sustained, even though the manner of the 
happening of the occurrence or the fact that there was an occurrence is in 
dispute. 

In Shell Oil Co. v. Industrial Comm’n,® the court held that the evidence 
was properly admitted when the doctor testified on what the claimant had 
told him as to where and how he was injured. The court stated, “it is pre- 
sumed that a person will not falsify such statements to a physician from 
whom he expects and hopes to receive medical aid.” * 

Prior to the Shell Oil Co. decision, statements by the plaintiff to the 
attending physician as to the manner of happening of the occurrence were 
held inadmissible when offered in evidence in behalf of the plaintiff during 
direct examination of the physician.*? 


Expert Witness May Not Testify to History Given to Him by 
Plaintiff or to the Plaintiff's Subjective Complaints 


Questions put to the expert witness, who has examined the patient not 
in order to treat him but solely for the purpose of rendering a report or 


44 Greinke v. Chicago City Ry. Co., 234 Ill. 564, 85 N.E. 327 (1908); Kiewert v. 
Balaban & Katz Corp., 251 Ill. App. 342 (1st Dist. 1929); Devine v. Rothschild, 178 Ill. 
App. 13 (1st Dist. 1913). 

4 2 Ill. 2d 590, 119 N.E.2d 224 (1954). 

46 Td. at 602, 119 N.E.2d at 231. 

47 Frederick v. Industrial Comm’n, 329 Ill. 490, 160 N.E. 845 (1928); Spiegel’s H. F. 
Co. v. Industrial Comm’n, 288 Ill. 422, 123 N.E. 606 (1919); Peoria Cordage Co. v. 
Industrial Bd., 284 Ill. 90, 119 N.E. 996 (1918); Chicago & A. R. R. Co. v. Industrial 
Bd., 274 Ill. 336, 113 N.E. 629 (1916); Collins v. Waters, 54 Ill. 485 (1870); Illinois 
C. R.R. Co. v. Sutton, 42 Ill. 438 (1867); City of Aurora v. Plummer, 122 Ill. App. 
143 (2d Dist. 1905). 








410 AUTOMOBILE NEGLIGENCE CASES [Vor. 1956 


testifying in court, must not ask him to detail subjective findings or sub- 
jective complaints but must be confined to what are known as objective 
findings.*® 

The plaintiff’s statements to the expert witness are regarded as self- 
serving and inadmissible, and the expert witness may not rely upon or con- 
sider them in making his diagnosis.*® This rule does not preclude the expert 
from expressing an opinion which gives due consideration to subjective 
complaints where the complaints are shown by the evidence (by the testi- 
mony of an attending physician) and are properly incorporated in a hypo- 
thetical question. 


Subjective Complaints or Objective Findings 


“Subjective complaints” refers to statements made by the plaintiff such 
as complaints of pain, or that he cannot do certain things—bend the knee, 
raise his arm, etc.—and includes any physical manifestations which are in 
the same nature as a statement.®° 

“Objective findings” are usually described as those findings which the 
physician can ascertain from his own observation and examination of the 
patient and which are not dependent upon, or within the control of, 
the patient’s voluntary responses. The distinction between objective and sub- 
jective findings is not always clear. In Schmidt v. Chicago City Ry. Co.,5) a 
doctor who examined the plaintiff shortly before trial and not for the pur- 
pose of treating her, testified that pressure on the dorsal vertebra produced 
involuntary contraction of the muscles of the hip and thigh. In response to 
the defendant’s contention that the testimony as to muscular contraction 
concerned subjective findings, the court said: 


“.... The doctor said that anybody . . . when pressed on the back 
might flinch voluntarily, but he said that on the pressure the pulse beat 
went up from 80 to 180 and the contraction was involuntary. The court 
could not say that the contraction was voluntary, and there was the 
usual opportunity for cross-examination on the subject, from which the 
jury might determine the question.” 5? 


In Goldberg v. Capitol Freight Lines,58 a doctor who examined the 


48 Cases cited note 44 supra. 

49 Greinke v. Chicago City Ry. Co., supra note 44; Chicago Union Trac. Co. v. 
Giese, 229 Ill. 260, 82 N.E. 232 (1907); Chicago & E. I. R. R. Co. v. Donworth, 203 Ill. 
192, 67 N.E. 797 (1903); West Chicago Street R.R. Co. v. Carr, 170 Ill. 478, 48 N.E. 
992 (1897). 

50 Schmidt v. Chicago City Ry. Co., 239 Ill. 494, 88 N.E. 275 (1909); Greinke v. 
Chicago City Ry. Co., 234 Ill. 564, 85 N.E. 327 (1908); West Chicago Street R.R. Co. 
v. Carr, supra note 49. 

51 239 Ill. 494, 88 N.E. 275 (1909). 

52 Id. at 500, 88 N.E. at 278. 

58 382 Ill. 283, 47 N.E.2d 67 (1943). 
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plaintiff and who testified as an expert witness and not as an attending 
doctor, described the plaintiff’s use of her ankle joints and the manner in 
which she walked and manipulated her feet and stated that she lacked co- 
ordination of her muscles. The contention was made that these answers of 
the expert witness were based on subjective findings which he had no right 
to describe or include in his testimony. The court expressed the view that: 


“.... This is a matter of argument. It can equally well be argued that 
as an expert he was able to arrive at a conclusion as to the condition de- 
scribed by him from his observation based on his knowledge and long 
practice. Schmidt v. Chicago City Railway Co., 239 Ill. 494; Chicago 
Union Traction Co. v. Fortier, 205 id. 305.” 54 


On the other hand, testimony of an expert witness that his examination, not 
for the purpose of treatment, brought an ejaculation of pain from the 
plaintiff was excluded as a subjective complaint. 


The Hypothetical Question 


Where the cause of the injury is in dispute, a question addressed to the 
attending physician or expert witness as to whether the accident caused the 
injury is improper. The question is asking for an opinion as to an “ultimate 
issue” in the case and invades the province of the jury. And that rule applies 
whether a hypothetical question is used or a direct question based on the 
facts in the case.5® 

Where the testimony of an expert witness is offered, his opinions 
generally can be elicited only by use of the hypothetical question when the 
facts upon which his opinion is based are not within his personal knowledge 
or his own observation.5? 

The form of the ending of the hypothetical question is well established 
since Fellows-Kimbrough v. Chicago City Ry. Co.5® That case, which has 
been consistently followed for the last forty years, laid down the following 
direction: 


“....A physician may be asked whether the facts stated in a hypo- 
thetical question are sufficient, from a medical or surgical pont of view, 
to cause and bring about a certain condition or malady, or he may be 
asked whether or not a given condition or malady of a person may or 


54 7d. at 290, 47 N.E.2d at 71. 

55 Chicago Union Trac. Co. v. Giese, 229 Ill. 260, 82 N.E. 232 (1907). 

56 Gillette v. Chicago, 396 Ill. 619, 72 N.E.2d 326 (1947); Fellows-Kimbrough v. 
Chicago City Ry. Co., 272 Ill. 71, 111 N.E. 499 (1916); Chicago & A. R. R. Co. v. 
Springfield & N.W. R. R. Co., 67 Ill. 142 (1873); Gray v. Richardson, 313 Ill. App. 
626, 40 N.E.2d 598 (1st Dist. 1942); Pagan v. City of Highland, 152 Ill. App. 607 (4th 
Dist. 1910). 

5718 Int. Law anp Prac., Evidence § 330 (1956). 

58 272 Ill. 71, 111 N.E. 499 (1916). 
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could result from and be caused by the facts stated in the hypothetical 
question, but he should not be asked whether or not such facts did cause 
and bring about such condition or malady.” 5° 


Objections to the hypothetical question, when it is contended that the 
question does not contain essential facts shown by the evidence, must speci- 
fically point out those facts or elements which have been omitted from the 
question. If the facts pointed out are not in the question, and if they are 
facts not in dispute, the objection will be sustained. If the facts are in 
dispute, if the evidence as to the facts is in conflict, the questioner cannot 
very well include conflicting statements of fact in the question and under 
those circumstances need only include facts supporting one side of the 
controversy.®! 

Where the objection specifically points out facts which the question 
should properly contain, the usual practice is for the questioner to amend 
or revise the question to include the facts which had been omitted from 
it and then to put the question as amended to the witness, or to ask the wit- 
ness to assume also those additional facts to be true. If the opposing party 
fails to point out the specific facts he claims the question should contain, 
the objection that the question does not include all essential undisputed facts 
is waived.® 

If the question misstates the facts or includes facts not shown by evi- 
dence, the objection can reach the problem by specifically pointing out the 
misstatements or improper assumptions of fact. In that event, the questioner 
must correct misstatements of fact, if misstatements have been made. 

As to matters in the question not yet shown by the evidence, counsel 
can ask leave to put the question on the theory that he will later introduce 


597d. at 77, 111 N.E. at 502; see also Heineke v. Chicago Rys. Co., 279 Ill. 210, 
116 N.E. 761 (1917). 

60 Sanitary District of Chicago v. Industrial Comm’n, 343 Ill. 236, 175 N.E. 372 
(1931); Wolczek v. Public Service Co., 342 Ill. 482, 174 N.E. 577 (1930); Peterson v. 
Cochran & McCluer Co., 308 Ill. App. 348, 31 N.E.2d 825 (1st Dist. 1941). 

61 As the court said in Monark Battery Co. v. Industrial Comm’n, 354 Ill. 494, 500, 
188 N.E. 413, 415 (1933): 

“|... the party seeking the opinion may, within reasonable limits, state 

his hypothetical case as he claims it to have been shown by the evidence... . 

The weight of such opinion is naturally affected by the weight of the testi- 

mony concerning the hypothetical case.” 


and, in Chicago & E. I. R. R. Co. v. Wallace, 202 Ill. 129, 133, 66 N.E. 1096, 1098 (1903), 
the court stated: 
“. ... It seems to be now generally settled by the great weight of author- 
ity, that a hypothetical question, addressed to an expert witness, is not im- 
proper, simply because it includes only a part of the facts in evidence, pro- 
vided the testimony tends to establish such facts as are embodied in the 
question. .. .” 
62 Mueller v. Elm Park Hotel Co., 398 Ill. 60, 75 N.E.2d 314 (1947); Chicago & 
E. I. R. R. Co. v. Wallace, supra note 61. 
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proof as to facts assumed in the question but not yet shown by the evidence. 
The need to do this may arise when counsel is confronted with the situa- 
tion where he has an expert on the stand whom he may not be able to re- 
call or who may not be available later. The trial court may, in its discretion, 
permit this procedure. The difficulty with it is that counsel may later be 
unable to supply the proof which he expected to supply, or assured the 
court he would supply, so that the question assumed facts not shown by the 
evidence and the opinion was based on facts some of which were not 
proved. In all probability, the question and answer would be stricken on 
appropriate motion at the close of the plaintiff’s or defendant’s case, and the 
jury would be instructed to disregard the evidence of the witness on that 
point. The instruction can be given orally at that time or in writing later 
when the jury is instructed on the law of the case. 

The result of the question and answer being stricken may be damaging 
to the case of the party who put the question, may leave him without 
necessary proof on an important point, and may damage his case in the eyes 
of the jury. It leaves the opposing party who had the question and answer 
stricken in position to argue that even though the evidence was stricken, 
error was committed because the jury heard the improper evidence anyway 
and may not have eradicated it from their minds in deciding the case. It is 
preferable, therefore, not to ask a hypothetical question which contains any 
facts not already in evidence, but which counsel expects to prove later, un- 
less the extreme necessity of the particular case makes that the only reason- 
able procedure counsel can follow. 

The use of the hypothetical question has been under sharp attack on 
the theory that an expert can answer “might” or “could” to almost any- 
thing. However, the device of the hypothetical question seems necessary 
in the case of the expert witness in order that the jury may know upon what 
facts his opinion is based.®8 

The rule prohibiting expression of opinion on the ultimate issue has a 
sound basis in that the doctor is better educated and better informed than 
the average juror in most communities, and, if the doctor were permitted 
unrestrainedly to express his views on an ultimate question in the case, it 
might in many instances result in the substitution of the doctor’s opinion 
and judgment, and his views as to the credibility of the plaintiff, for the 
judgment of the jury on those questions.** However, in Wawryszyn v. 
Illinois Central Railroad Company,® the court reached the conclusion that: 


63 People v. Black, 367 Ill. 209, 10 N.E.2d 801 (1937); People v. Christensen, 336 
Ill. 251, 168 N.E. 292 (1929); Louisville, N. A. & C. Ry. Co. v. Shires, 108 Ill. 617 
(1884). 

64 People v. Black, supra note 63. 

85 10 Ill. App. 2d 394, 135 N-E.2d 154 (1st Dist. 1956). 
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“The modern tendency clearly seems to be away from the ultimate 
issue rule.” ® 


The “ultimate issue” rule does not apply in those cases where it is un- 
disputed that the plaintiff was injured and the dispute is only whether the 
later condition of the plaintiff was due to the admitted original injuries. 
In that situation, the expert witness may give his opinion directly that the 
accident and original injury caused or did not cause the subsequent claimed 
condition of ill-being.*7 This exception to the general rule does not seem 
well founded in logic,®* but it has been long followed. By answering that 
in his opinion the injury caused the subsequent disability, the expert is 
expressing his views on an ultimate issue that the jury is to decide. 

Whether a witness who is proferred as an expert is sufficiently qualified 
to give opinion evidence in the field rests within the sound discretion of the 
court.® 

Where opinion evidence is admitted, it is not conclusive upon the jury, 
but the jury may weigh and consider and evaluate it by the tests applied 
to the testimony of any other witness.7° To the contrary, Prendergast v. 
Retirement Board of Firemen’s Fund,” holds that where the subject under 
consideration is one within the knowledge of experts only and not of lay- 
men, the opinion of the experts is conclusive, provided they are not in con- 
flict. The case involved a question of the causal connection between injury 
and death which occurred two weeks later.” 

The limitations imposed upon the expert witness in answering a hypo- 
thetical question have been assailed. It has been suggested that the witness 
should be permitted and required to give his opinion directly and unequivo- 
cally that an accident or injury did or did not cause the subsequent disa- 


86 Jd. at 404, 135 N.E.2d at 159. And in People v. Ciucci, 8 Ill. 2d 619, 137 N.E.2d 
40 (1956), the court quoted from 20 Am. Jur., Evidence 654-55 (1939), with reference 
to the form of the hypothetical question, to the effect that the modern tendency is to 
make no distinction between “evidentiary” and “ultimate” facts, it being “more im- 
portant to get to the truth of the matter than to quibble” over “impracticable” distinc- 
tions. 

8% Wolczek v. Public Service Co., 342 Ill. 482, 174 N.E. 577 (1930); Hanrahan v. 
Chicago, 289 Ill. 400, 124 N.E. 547 (1919); Heineke v. Chicago Rys. Co., 279 Ill. 210, 
116 N.E. 761 (1917); Fellows-Kimbrough v. Chicago City Ry. Co., 272 Ill. 71, 111 N.E. 
499 (1916); Schlauder v. Chicago & So. Trac. Co., 253 Ill. 154, 97 N.E. 233 (1911); 
Babbitt v. May, 6 Ill. App. 2d 85, 126 N.E.2d 859 (2d Dist. 1955); Koch v. Chicago, 
297 Ill. App. 103, 17 N.E.2d 411 (1st Dist. 1938). 

68 49 Nw. U. L. Rev. 548, n. 6 (1954). 

69 Mahlstedt v. Ideal Lighting Co., 271 Ill. 154, 110 N.E. 795 (1915); Bonato v. 
Peabody Coal Co., 248 Ill. 422, 94 N.E. 69 (1911). 

7 National Steel Castings Co. v. Industrial Comm’n, 377 Ill. 169, 36 N.E.2d 249 
(1941); Madison Mining Co. v. Industrial Comm’n, 306 Ill. 591, 138 N.E. 211 (1923); 
Sourian v. Jones, 350 Ill. App. 365, 112 N.E.2d 920 (1st Dist. 1953). 

7 325 Ill. App. 638, 60 N.E.2d 768 (1st Dist. 1945). 

7See Ford v. Panhandle Eastern Pipe Line Co., 344 Ill. App. 566, 101 N.E.2d 869 
(3d Dist. 1951). 
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bility or to state that he does not know. The jury know that they are hear- 
ing “opinion evidence” which they can accept or reject. The difficulty is 
that medicine has not become an exact science in this field of causal relation- 
ship. The doctors may believe, with reasonable certainty, that there cculd 
or might be a causal relationship and yet not be able to express an opinion 
on the subject as a matter of absolute scientific certainty. Should the right 
of the injured party to recover damages be excluded where he cannot 
prove his case with absolute scientific certainty? If that were the require- 
ment of proof, the guilty party would almost invariably avoid the obliga- 
tion to respond in damages for the injury that reasonable men would be- 
lieve he tortiously inflicted. The opinion evidence of experts, as the court 
said in Donnelly v. Chicago City Ry. Co.:™ 


“c 
. 


. may not be, and ordinarily is not, susceptible of absolute 
certainty... .” 


The burden of proof in civil cases must be met by a preponderance of 
the evidence. Even in criminal cases where the accused is presumed innocent 
and given the maximum protection under law, the state is only required to 
prove its case beyond any reasonable doubt. The rule laid down in Fellows- 
Kimbrough v. Chicago City Ry. Co. is therefore consonant with the re- 
quirement that the case be proven by a preponderance of the evidence. 


Proof of Causal Relationship between Accident and Injury or between 
Original Injury and Subsequent Disability or Death 


The problem is often posed as to when it is necessary to offer proof to 
establish a causal connection or causal relationship between the accident, 
the injury, and the plaintiff’s subsequent condition of ill-being or disability. 
If the proof is necessary, the question then is “how to prove it.” Or, from 
the defendant’s standpoint, how can the contention that there is a causal 
connection be disproved? Consideration of the following cases may throw 
some light on these problems. 

In Plano Foundry Co. v. Industrial Comm’n,” the decedent sustained a 
laceration to the base of one finger while he was at work. The hand and 
arm became and remained infected until he died several weeks later. He 
worked for six weeks, becoming steadily more pale and weak. He had no 
pain in his chest or shortness of breath when first examined, but, shortly 
before he died, he came home complaining of pain in his chest. There was 
a dispute whether the wound and infection caused the death. A number of 
expert medical witnesses testified for the dependents of the decedent and 
for the employer, their testimony being in conflict on this point. The court 


78 235 Ill. 35, 38, 85 N.E. 233, 235 (1908). 
272 Ill. 71, 111 N.E. 499 (1916). See discussion of this case at p. 411-12 supra. 
7 356 Ill. 186, 190 N.E. 255 (1934). 
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held that the finding in favor of the dependents was supported by the 
evidence and that: 


“|... Proof of the state of the health of the employee prior to and 
down to the time of the injury, and the change immediately following 
the injury and continuing thereafter, is competent as tending to estab- 
lish that the impaired condition was due to the injury. (American Lia- 
bility Ins. Co. v. Industrial Com. supra.) Where an injury has a char- 
acteristic result the result is an objective symptom. (Powers Storage 
Co. v. Industrial Com. 340 Ill. 498.)” 78 


The argument has been made that a physician who examined the plain- 
tiff the day before trial may not testify to his findings made at that time 
because there was no proof that the plaintiff's condition the day before 
trial was caused by the accident. The court in IIlinois Steel Co. v. Delac™ 
held that the evidence sufficiently connected the plaintiff's condition at the 
time of trial with the injuries received. The contention that a causal con- 
nection must be shown before the evidence was admitted seems unsound. 
It seeks to put the cart before the horse. Only after the plaintiff’s condition 
at the time of trial was shown could the doctor be asked whether, in his 
opinion, there might or could be a connection between the original injuries 
and plaintiff’s condition at trial time. If the fact that there might or could 
be a causal connection was not shown by the evidence, the court could 
strike the evidence of the findings made by the doctor on the examination 
the day before the trial. 

If the plaintiff’s prior good health, the injury, and the subsequent ill- 
being of the part injured are sufficient, without opinion evidence, for the 
jury to find that there was a causal connection, it would seem that evidence 
of the plaintiff’s condition at trial time should be admitted without regard 
to whether opinion evidence is introduced. The court well could have held 
admissible the evidence of the plaintiff’s condition at the time of trial on 
the ground that the jury had the right to hear that evidence in passing upon 
the questions as to the plaintiff’s state of health at the time of trial, extent 
of disability, future disability, and the causes of it, etc., in order to determine 
what the plaintiff’s damages were. 

The propriety of expert medical testimony with reference to the cause 
of death was referred to in Plano Foundry Co. v. Industrial Comm'n, ™8 


where the court stated: 


“.... Here the cause of death was a scientific question, upon which it 
was proper to receive the evidence of medical experts.” 7° 


76 Jd, at 198-199, 190 N.E. at 260. 
77 201 Ill. 150, 66 N.E. 245 (1903). 
78 356 Ill. 186, 190 N.E. 255 (1934). 
79 Jd. at 200, 190 N.E. at 261. 
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The court further remarked that the cause of death often cannot be estab- 
lished by positive and direct evidence and that under those circumstances 
it can be shown by: 


“cc 


.... proof of such facts and circumstances as lead to the reasonable 
inference of the truth of the material controverted facts.” ®° 


Does this latter language imply that opinion evidence may be unneces- 
sary in certain cases? 8! 

In Macon County Coal Co. v. Industrial Comm’n,® the decedent suf- 
fered severe pelvic injuries, did not recover his health, began to vomit, was 
unable to retain food, grew weak and emaciated, and developed secondary 
anemia. Ten months later, x-rays revealed stomach cancer. Death apparently 
resulted from starvation because of inability to retain and digest food. 
Medical testimony was in conflict as to the cause of death. The court 
stated: 


‘ 


‘,... When the opinions of the medical experts are conflicting, it is 
difficult for lay opinion to determine, with the requisite nicety, upon 
which side the weight of such evidence falls. (Monark Battery Co. v. 
Industrial Com. 354 Ill. 494.) Proof of a decedent’s perfect health prior 
to his injury, and of a change occurring immediately after the injury 
and continuing until his death, is competent to establish that the im- 
paired condition resulted from the injury. (Plano Foundry Co. v. In- 
dustrial Com. 356 Ill. 186.)” * 


In Chicago & A. R. R. Co. v. Industrial Comm’n,* opinion evidence 
was admitted to establish that injury caused acceleration or aggravation of 
a pre-existing condition of the bowel, resulting in death. 

Where the cause of the plaintiff’s injuries or present state of ill-being 
is in dispute, is opinion evidence essential to take the case to the jury? 
Ordinarily, as the court stated in Griswold v. Chicago Rys. Co.: * 


“,... It was allowable for the court to permit proof of the condition 
of health of plaintiff at and prior to her injury, followed by proof of 
the condition at the time of trial, and submit the question of the cause 
of her then condition as a question of fact to the jury.” 


In the Griswold case, the plaintiff suffered a fractured leg in a streetcar 
accident. During convalescence, she suffered a stroke which for a time 


80 7d. at 199, 190 N_E. at 260. 
81 Thompson v. City of Bushnell, 348 Ill. App. 395, 109 N.E.2d 346 (3d Dist. 1952). 
82 374 Ill. 219, 29 N.E.2d 87 (1940). 


83 Jd. at 224, 29 N.E.2d at 89. To the same effect are Weil-Kalter Mfg. Co. v. 
Industrial Comm’n, 376 Ill. 48, 32 N.E.2d 889 (1941); American Liability Ins. Co. v. 
Industrial Comm'n, 342 Ill. 605, 174 N.E.2d 905 (1931). 


§ 310 Ill. 502, 142 NE. 182 (1923). 
85 339 Ill. 94, 98-99, 170 N.E. 845, 847 (1930). 
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paralyzed her arm and leg. She did not have any hardening of the arteries, 
but had high blood pressure and worried about her injuries. 

In Chicago Union Traction Co. v. May,*® the plaintiff was injured while 
attempting to board a streetcar. She suffered pains in her head, back, legs, 
and in the region of her abdomen, and within a few weeks her genital 
organs became diseased. Cysts developed on her ovaries, and an operation 
was performed to remove them and other associated internal organs found 
to be diseased. The medical testimony of doctors called for the plaintiff 
was to the effect that the cause of ovarian cysts is unknown, that it was 
not known whether the cyst existed prior to the occurrence, that a person 
could be born with that condition and it might not be detected for many 
years, and one doctor testified he “imagined” that the cysts were due to 
the traumatic occurrence. The court held that the question of causal con- 
nection between plaintiff’s original injury and her subsequent condition 
was for the jury and stated: 


“.... We think it was a correct practice for the court to permit ap- 
pellee to prove the condition of her health at and prior to the time she 
was injured, and then to follow up that proof by showing her physical 
condition from the time of her injury down to the time of the trial, and 
to submit the question of the cause of her then physical condition, as 
a question of fact, to the jury....” ®” 


In Roedler v. Vandalia Bus Lines, Inc.,°* the plaintiff, a minor, was in- 
jured in a collision with defendant’s bus. Proof was introduced that she 
would not be able to bear children in a normal way due to her injuries. On 
appeal, the defendant contended that the plaintiff failed to sustain the bur- 
den of proof on the question because of the absence of any evidence that 
previous to the injury she “possessed the capacity to normally bear children.” 
The court held: 


“In the absence of circumstances showing the contrary, a person is 
presumed to be in the possession of the normal faculties of mind and 
body. One of the normal faculties of womanhood is the ability to bear 
children in the ordinary way; consequently, within the rule as stated, 
the presumption existed, in the absence of countervailing proof, that 
plaintiff, previous to the injury, possessed such capacity. We think the 
proof was properly admitted.” °° 


In Duncan v. Martin’s Restaurant, Inc.,® the plaintiff attended a baby 
shower in her honor; she was seven-months pregnant at the time. Several 


86 221 Ill. 530, 77 N.E. 933 (1906). 

81 Jd. at 536, 77 NE. at 935. 

88 281 Ill. App. 520 (4th Dist. 1935). 

89 Id. at 524. 

9 347 Ill. App. 183, 106 N.E.2d 731 (1st Dist. 1952). 
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hours later, she became acutely ill, suffered violent vomiting, cramps, and 
attacks of diarrhea. Three days later, she had uterine contractions, inter- 
mittent pains, and a premature baby was born. The child died fifty hours 
later. The other girls who attended the party and ate the same food also 
suffered from diarrhea and cramps. Opinion evidence was held competent 
as to the causal connection between the food eaten in the restaurant and 
the plaintiff's subsequent illness, as bearing on the ultimate question whether 
the food was wholesome. 

In Quaker Oats Co. v. Industrial Comm’n,®*' the question whether in- 
juries sustained on the job caused an aggravation or acceleration of Buerger’s 
Disease, resulting in the amputation of claimant’s left leg, was before the 
court. Opinion evidence for the claimant and for the employer was in con- 
flict on the question of causal relationship. The court held that so little is 
known about Buerger’s Disease, that the decision of the Commission, based 
on the opinion evidence that there “might” or “could” be a causal connec- 
tion, would not be disturbed on review. 

In People v. Schyman,®? which involved prosecution for causing an 
abortion, a physician was permitted to express an opinion, based on certain 
tests he made with a drug known as antuitrin S on the prosecutrix before 
the date of the alleged abortion, that the prosecutrix was pregnant. The 
court stated: 


“ 


.... No error was committed in allowing an attending physician 
to state his opinion based upon the test. The existence of pregnancy 
in the early stages of gestation is a proper subject of expert evidence. 
. . . Expert evidence is admissible on matters requiring scientific 
knowledge.” %8 


The opinion evidence of a chiropractor was held admissible in Voight 
v. Industrial Comm’n,* as to the fact that a certain injury to the back 
usually causes extreme pain and that the particular injury had decreased 
the plaintiff's working efficiency for doing manual labor to the extent of 
seventy-five ner cent. In rejecting the argument of the defendant that the 
chiropractor did not qualify as an expert, the court said: 


‘ 


‘.... [W]hen a physician schooled, educated and trained in any one 
of these particular systems qualifies as a witness by showing that he has 
special knowledge or skill in diagnosing and treating the particular 
ailment or disease which is the subject of investigation by the court, it 
it is the duty of the court to admit his testimony as an expert.” 


91 414 Ill. 326, 111 N.E.2d 351 (1953). 
92 374 Ill. 292, 29 N.E.2d 270 (1940). 
%3 Td. at 295, 29 N.E.2d at 272. 

4 297 Ill. 109, 130 N.E. 470 (1921). 
9% Jd. at 113, 130 NE. at 472. 
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The need for opinion evidence where a scientific question is in dispute 
was considered in American Smelting Co. v. Industrial Comm'n. The 
claimant sought to recover compensation for incapacity allegedly resulting 
from lead poisoning suffered in the course of his employment. The claimant 
was the sole witness as to his disability and condition. An award in his favor 
by the Industrial Commission was reversed, the court holding that sufficient 
proof was not adduced to support the claim and that expert testimony is 
necessary on a subject such as lead poisoning, which is a scientific question, 
and that only someone skilled in the practice of medicine and the diagnosis 
of human ailments is qualified to testify on the subject. The court dis- 
tinguished this type of case which required scientific testimony from a case 
involving “.... loss of or injury to some portion of the human body about 
which the plaintiff is competent to testify... .” 7 

The introduction of opinion evidence in support of a party’s theory is 
no assurance that a reviewing court will hold that his case has been proved. 
In Sanitary District v. Industrial Comm’n,* the claimant introduced opinion 
evidence of experts as to the causal connection between his injury and 
subsequent disability. The court held the claimant’s case was not sufficiently 
proved in the light of all the other evidence in the case and that the award 
of the Commission was against the manifest weight of the evidence. 

In the later case of Selby v. Chesapeake and Ohio Ry. Co.,®8* which 
involved alleged aggravation of a tumor and resulting death, the court held 
that “the hypothetical question and the answer raised an issue of fact.” The 
court distinguished Kanne v. Metropolitan Life Ins. Co.,°8" where it was held 
that the answer to a hypothetical question did not furnish a sufficient basis 
to take the case to the jury. 

It is difficult to reach any certain conclusion from the foregoing 
decisions as to when expert testimony is essential to create a fact question 
or when expert testimony is advisable even though not essential. The 
Griswold ® and May cases } indicate that opinion evidence is not neces- 
sary; the American Smelting Co. case 1 states that it is necessary where 
the fact of causal connection involves a scientific question—which it usually 
does—and where the case does not involve loss of, or injury to, a part of 
the human body. In the Roedler case,!°? opinion evidence was introduced 


96 353 Ill. 324, 187 N.E. 495 (1933). 

97 Id. at 329, 187 N.E. at 497. 

98 343 Ill. 236, 175 N.E. 372 (1931). 

98* 11 Ill. App. 2d 395, 137 N.E.2d 657 (1st Dist. 1956). 

98 310 Ill. App. 524, 34 N.E.2d 732 (1st Dist. 1941). 

% Griswold v. Chicago Rys. Co., 339 Ill. 94, 170 N.E. 845 (1930). See discussion 
of this case at p. 417-18 supra. 

100 Chicago Union Traction Co. v. May, 221 Ill. 530, 77 N.E. 933 (1906). See dis- 
cussion of this case at p. 418 supra. 

101 American Smelting Co. v. Industrial Comm’n, 353 Ill. 324, 187 N.E. 495 (1933). 

102 Roedler v. Vandalia Bus Lines, Inc., 281 Ill. App. 520 (4th Dist. 1935). See 
discussion of this case at p. 418 supra. 
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as to causal connection, but the court held that in the absence of evidence 
to the contrary the law presumed that prior to the accident the plaintiff 
was in possession of normal faculties of mind and body. 

Counsel often prefer to prove their case without calling an expert if 
they can, because of the fact that the expert they call sometimes proves 
a good witness for the opposition on cross-examination. A good approach 
to the problem may be to ask oneself: What conclusion would or could 
I reach as to causal connection if I were on the jury, if no opinion evidence 
were introduced? Is there any reasonable basis for the jury to conclude, 
for example, that the trauma or chemical caused the condition complained 
of in the absence of opinion evidence explaining how the alleged causative 
factor could bring about this condition? If the answer to those questions 
indicates the need for clarifying evidence to show a scientifically possible 
causal connection, then opinion evidence ought to be introduced from the 
standpoint of the jury regardless of whether or not a trial or reviewing 
court might hold that opinion evidence was unnecessary. 

The courts do not dwell in an ivory tower. They know as do laymen 
that medical science is not exact and certain; that equally qualified experts 
often sharply disagree as to causal connection; that factors known to be 
causative of a given condition today were not known or accepted as 
causative only ten or twenty years ago. The ultimate decision as to 
causal connection has been reposed, and wisely so, in the trier of the 
facts. Counsel should give the trier of the facts the benefit of opinion 
evidence, where the state of medical knowledge on the question is suffi- 
ciently advanced to be helpful to the court, commission, or jury in de- 
ciding the question at issue. 


Proof of Permanency of Injury or Future Consequences 


Opinions as to the permanency of an injury or condition may be 
given by an attending doctor or expert witness based on their own findings 
without the use of a hypothetical question.?% 

In International Coal Co. v. Industrial Comm’n, the court indicated 
that expert testimony was necessary to prove permanency and the per- 
centage of disability. This decision must be considered with reference to 
its particular facts since the court unquestionably would not be concerned 
with the need for expert testimony as to permanency of injury where a 
part of a limb has been amputated. 

The view of the doctor on permanency of condition has been held 
improper where it was expressed as a positive statement of fact (i.e., that 
the injured leg will never become straightened) instead of in the form of an 


108 Metz v. Yellow Cab Co., 248 Ill. App. 609 (1st Dist. 1928). 
104 293 Ill. 524, 127 N.E. 703 (1920). 

















422 AUTOMOBILE NEGLIGENCE CASES [VoL. 1956 


opinion.2°° The semanticist might well inquire how the two statements 
differ in meaning. 

The opinion as to permanency must be stated as being based on a 
reasonable degree of certainty from the medical and scientific standpoint; 
otherwise, the opinion is speculative and incompetent. And the same re- 
quirement applies to opinions of doctors that future disability will develop 
or that there will be future consequences from an injury.1 

Testimony as to future consequences qualified by the use of words 
such as “might” or “extremely probable,” or qualified by the statement 
“nobody can see into the future and tell what will happen,” or “is very 
likely,” or “possibly,” has been held to be too speculative and, therefore, 
improper.’®? Other qualifications which have been held to be improper 
are “may develop”; 1°° “may become strangulated”’; 1° “epilepsy may result 
from the continuation of the character of irritation.” 2° A “mere possi- 
bility,” or even “a reasonable probability,” of future pain and suffering 
was held too speculative in Amann v. Chicago Traction Co.144 

Proof that a dislocation would predispose to subsequent dislocations, 
in a case where subsequent dislocations had occurred, was held competent 
in Donnelly v. Chicago City Ry. Co. The court held that this opinion 
evidence as to a condition that would follow as the result of an injury was 
the judgment of experts “as to probable consequences” which “comes 
within the rule of reasonable certainty.” 

On the other hand, the court, in Frochter v. Arenholz,® held that 
the opinion of a doctor that the plaintiff would not be able to resume his 
work as a coal miner in the future should have been excluded because 
“human ability in a customary connection is within the rule excluding 
opinion evidence.” What did the court mean? Could the doctor testify 
to the plaintiff’s future physical disability, it then being for the jury, 
when the duties of the job of coal miner were shown, to determine whether 
the plaintiff could perform those duties at that future time? If doctor or 
layman can testify to the plaintiff’s present inability to work, why may 
not a doctor, who can testify to permanency and to plaintiff's future 
condition, express an opinion on the plaintiff's future ability or inability 


105 Frochter v. Arenholz, 242 Ill. App. 93 (2d Dist. 1926). 
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to work, either in general or at a given occupation, after the duties of 
that occupation are described in a question put to the doctor? As a 
practical matter, opinions that a person is or is not, or will or will not be, 
able to work are generally admitted in evidence in the courts, notwith- 
standing the Frochter case. 


THE TRIAL 


Preliminary Considerations 


When the trial stage has arrived, one of the first problems is the 
matter of determining what medical witnesses to call and the order in 
which the proof should be offered. In general, if there are several attending 
doctors, is it advisable to call all of them to testify? If one doctor can 
cover the field effectively with the jury, the decision must be made 
whether to stop with that one. Calling additional doctors whose testimony 
may in the main be merely cumulative or repetitious can dull the jury’s 
interest and diminish the impact made by the earlier testimony of the first 
doctor called. While the courts are understandably reluctant to exercise 
their discretion to exclude evidence on the ground that it is cumulative, a 
sensitive awareness of the effect the testimony is having should deter counsel 
from calling too many doctors to prove the same point. 

Of course, if the matters being proved are those which counsel for 
the plaintiff can reasonably anticipate will be sharply contested, that factor 
will influence him to call more, rather than fewer, doctors to testify as to 
the point in issue. But as the number of medical witnesses called to testify 
increases, the chance increases for conflict of medical opinion and the 
resulting confusion in the minds of the jury. 

Very often, a severely injured plaintiff has been treated by an attending 
doctor who considered it unnecessary, or perhaps was reluctant, to call in 
a specialist or consultant. The general practitioner who acted as the 
attending doctor may have done a very excellent job in treating the patient. 
Nevertheless, it may be desirable from the standpoint of courtroom strategy 
to call a specialist or consultant in those cases where he will not only 
corroborate the attending doctor but will also elucidate the nature of the 
injury with greater clarity. And if any aspect of the injury or the prognosis 
as to future disability is in dispute, the testimony of such a qualified 
specialist may help to tip the scales in favor of the party who called him 
to the stand. 

When is the best time during the trial to introduce medical proof? 
That, like everything else that occurs during the trial, cannot be answered 
unqualifiedly. It is a variable thing, and one cannot always exercise free 
choice. Sometimes the doctors must be called when they are available and 
at a time when counsel would prefer not to put them on the stand. But 
assuming that counsel can put the witness on the stand at the time counsel 
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thinks best, it is probably the prevalent practice to introduce the medical 
testimony after factual proof on liability has been rather fully introduced. 
The defense is prone to object to the introduction of medical testimony 
before proof on liability has been adduced, and particularly so where the 
liability is very questionable. However, the order of proof is discretionary 
with the court, and the court generally is not inclined to interfere with 
the order in which counsel who has the responsibility of trying the case 
calls the witnesses unless the order of proof counsel attempts to follow 
can be shown to be prejudicial to the opposing party. 

The plaintiff ordinarily will testify, before any doctor takes the witness 
stand, concerning his prior health, his injuries in the occurrence in question, 
the care and treatment rendered, and his present condition and will thus 
lay the foundation for the medical proof which is to follow. The lay 
witness as to the plaintiff's prior good health, apparent injuries, and 
subsequent condition of ill-being usually testifies at some time after the 
plaintiff has testified. If the testimony of the lay witness is to be used in 
a hypothetical question, then the evidence of the lay witness naturally 
should precede that of the expert to whom the hypothetical question will 
be put. 

In what sequence is it best to call medical witnesses? If counsel may 
exercise free choice in the matter, the usual procedure is to call as the 
first medical witness the attending doctor, who is usually a general prac- 
titioner; to follow this up by putting the radiologist on the witness stand 
to interpret the x-ray films; and then to call a specialist, who can testify 
to his own objective findings on a physical examination, and who can 
answer a hypothetical question embracing all the evidence which the 
question properly should contain, including the evidence given by the 
plaintiff concerning his injuries and condition, the evidence of the findings 
made by the attending doctor, the readings shown by the x-ray films, and 
the objective findings obtained by the specialist on his own examination. 
The foregoing order of medical proof has a logical sequence. However, 
where a general practitioner was the attending doctor, experienced counsel 
not infrequently, if they can get enough background data into evidence 
without calling the general practitioner, will put the expert specialist on 
the witness stand before calling the attending doctor. In such cases, when 
they do call the general practitioner to the stand later, they will then 
examine him very briefly on the questions that, by that time, have been 
fully and adequately covered by other testimony. 


Qualifying the Medical Witness 


The problem of qualifying the medical expert must be considered. 
While showing the societies to which the expert belongs, the hospitals 
where he is a staff member, the schools at which he may teach, the medical 
and scientific papers which he has written and which have been published 
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in scientific journals, may seem like “old stuff” to lawyers who frequently 
try these cases, they are of considerable interest to the jury and help them 
determine the weight to be given to the testimony of the witness. It is 
true that after several experts have been called counsel is reluctant to 
continue with repetitious inquiry along those same lines and tends to 
qualify the witness more briefly; however, the qualifications should always 
be shown. The old device whereby opposing counsel agrees to admit 
the doctor’s qualifications or waive the necessity for showing his qualifica- 
tions is usually rejected by some statement to the effect that counsel feels 
the jury should know and hear the qualifications of the doctor whose 
evidence they are going to weigh. The following questions are fairly 
representative of those asked in order to qualify an expert witness. 


Direct examination by counsel for plaintiff: 


Will you state your name? 

What is your profession? 

What is your home address? 

Where are your offices located? 

You were graduated by what medical institution? 

In what year did you graduate? 

. When were you licensed to practice your profession in the state 
of Illinois? 

Q. Where did you spend your internship? 

Q. How long was that internship? 

Q. After you completed your internship did you have any residencies? 

Q. Your residency was in what field of medicine? 

Q. During that residency did you have any occasion to see injury or 
amputation cases, and, if so, to what extent? 

Q. Did you engage in any further study or training in surgery or 
medicine? 

Q. What were your duties and what work did you perform at X 
Hospital as an associate doctor and then as an attending doctor? 

Q. Did you obtain the position as attending surgeon at X Hospital 
by appointment or examination? 

Q. Will you state when that examination is given and on what basis 
the position of attending surgeon is obtained? 

Q. What is the work of an attending surgeon at that hospital? 

Q. Can you give us some idea as to the number of patients from day 
to day or week to week under your care and supervision as the attending 
surgeon of that hospital? 

Q. Did you pursue any further studies or work in the field of medi- 
cine or surgery, and, if so, what were they? 

Q. Will you state with what institutions of learning you are or have 
been connected? 
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Q. Have you specialized in any branch of your profession? 

Q. Will you state some of the accredited medical societies of which 
you are a member? 

Q. Have you written medical articles dealing with the problem of 
surgery to soft tissues, treatment of fractures, and operative procedures 
in amputation cases, which articles have been published in medical and 
scientific journals for the profession? 

Q. Approximately how many of such articles written by you have 
been published? 

Q. Have you done any other writing in the field of medicine? 


Other types of questions such as those referred to above will be 
appropriate depending upon the qualifications of the particular physician 
who is being called. If one is calling a general practitioner who does not 
hold a teaching post and who has not written any medical articles which 
have been published, there will be no point in asking him whether he holds 
any teaching post or has written and published any medical articles. Those 
questions can only serve to emphasize the fact that the general practitioner 
does not have that background or experience, tends perhaps to embarrass 
the witness, and should be avoided. Opposing counsel may decide to 
make such inquiry on cross-examination in attempting to draw a contrast 
between the limited qualifications of the particular witness called by the 
plaintiff as compared with the qualifications counsel will be able to show 
on the part of the witness who will be called later for the defense. 


The Introduction of Proof 


Cases involving particular types of injuries have been selected to 
illustrate the methods followed to elicit the evidence from the plaintiff and 
medical witnesses to establish the nature and extent of the injuries and to 
prove the various elements of compensable damage. 


(a) Case involving fractures of bones of ankle joint 


Direct examination of the plaintiff: 


Q. Will you state your name and address? 

A. John Doe, 427 Hale Avenue, Chicago, Illinois. 

Q. You were born on what date? 

A. November 21, 1927. 

Q. What was your occupation on the date of the occurrence in 
October, 1954? 

A. Railroad brakeman. 

Q. How tall a man are you? 

A. About 5 feet 8 inches. 

Q. About how much did you weigh at the time you were hurt? 

A. Around 200 pounds. 
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Q. Were you crippled or deformed in any way prior to the occur- 


~ rence? 
A. No, I wasn’t. 
Q. The occurrence took place on what date? 
A. October 22, 1954. 
Q. How long had you been employed by the railroad? 
A. About five years. 
Q. How far had you gone in school? 
A. Through eighth grade. 
Q. What did you do after you finished school? 
A. I worked for my father on a farm, and then I went into the Mer- 


chant Marine when I was about 16 years old. 

(Several questions follow showing plaintiff’s occupations until he 
entered the service of the railroad. All other jobs held were laboring jobs 
and military service.) 

Q. After you left service in 1948, what did you do? 

A. I had one or two laboring jobs until I went to work for the rail- 
road in 1949. 


Did you ever hold a desk job at any time? 
No, I didn’t. 

Did you always do laboring work? 

Yes, sir. 


What work did you first do when you entered railroading? 

I started as a yard brakeman, working in the yards. 

What are the general duties of a yard brakeman? 

The duties were to pass signals, work the field, and do various 
other jobs, like setting brakes on cars. 

Q. Will you explain what the work is of setting brakes? 

(The witness is then asked to explain the physical activity in which he 
had to engage in order to do the various tasks of a yard brakeman in climb- 
ing on and off cars, in passing signals, etc. All questions with reference to 
the manner of happening of the alleged occurrence will be omitted.) 

Q. What is the next thing you recall after the two box cars struck 
against each other? 

A. I was unconscious for a while. At least I didn’t know where I 
was or what was going on. When I came to, I was lying on the ground. 
Then I don’t remember anything until I was in the ambulance. 

Q. Do you recall arriving at the hospital and being taken into it? 

A. I do not. The first thing I remember after that was being in X 
Hospital the next day. 

Q. How long did you remain there as a patient? 

A. Until February 4, 1955. 

Q. Will you state the names of the doctors who treated you in this 
hospital? 
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A. 

Q. Did you feel any pain or discomfort while you were lying on the 
ground at the scene of the occurrence? 

A. Yes, I had pain. 

Q. Will you tell us what part of your body was in pain? 

A. My right side, my right shoulder, right ankle, right arm, and my 
chin and head. 

Q. Did you have much or little pain at that time? 

A. The pain was little at first, but then it became worse. 

Q. When you were aware of your surroundings in the hospital the 
next day, how did you feel then? 
My leg and ankle were hurting, and my arm and elbow and jaw. 
Had any treatment been given to you? 
Yes. My leg was in a cast. Later they operated on my leg. 
When was the operation performed? 
In November, 1954. 
Was more than one operation performed on your ankle? 
Yes, they operated on it two times. 
. Can you tell us what operation was performed on your ankle in 
November, 1954? 

A. A bone was taken out of my ankle. 

Q. Now you say when you first became aware of your surroundings 
following the occurrence, in October, you had a cast on your right leg? 

A. Yes. 

Q. What part of your right leg was encased in the cast? 

A. It was from the knee down. 

Q. How long did that cast remain on your right leg? 

A. About one month. 

Q. During that time were you up and around or were you confined 
to your bed as a patient in the hospital? 

A. I was confined to my bed. 

Q. Did you leave your bed to answer nature’s call or for any purpose? 

A. No. 

Q. How long were you a patient in bed in the hospital before you put 
your feet out of the bed and onto the floor? 

A. The first time I was allowed to be up and out of bed in the hospital 
was in January, 1955. 

Q. Do you recall what part of that month? 

A. No. 

Q. After the operation was performed on your right ankle in Novem- 
ber, was a cast put back on it? 

A. Yes sir. 

Q. Did they use the same cast or another one? 

A. Another cast. 
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Q. Did that cover substantially the same part of your leg as the first 


~ cast? 


A. Yes. 

Q. How long did you wear that second cast? 

A. Until the next operation was performed. That was sometime in 
January. 

Q. What operation was performed on you in January? 

A. They did what was called a bone graft on the same part of my 
ankle. 

Q. After that operation was your foot uncovered or was it again placed 
in a cast? 

A. Another cast was put on it. 

Q. Did that hold the foot rigid and quiet? 

A. Yes. 

Q. How long did that third cast remain on your foot? 

A. Until the early part of February. They took it off and put another 
one on about February 4, when I went home. 

Q. Will you state the name of the doctor or doctors who did the 
work of putting on and taking off the various casts? 


Q. How long did you wear the fourth cast on your leg? 

A. Until some time in May or June, 1955. 

Q. When you left the hospital in February, 1955, were you still a 
bed patient or were you up and getting around? 

A. I was able to get around some on crutches. 

Q. Were you putting any weight on your right foot at that time? 

A. No, sir. 

Q. After the fourth cast was removed in May, 1955, was anything else 
done for your right ankle? 

A. Nothing further. 

Q. How long did you continue to use two crutches? 

A. Until June, 1955. 

Q. How did your right ankle feel during those months while you were 
in the hospital? 

A. At times it hurt very little. At other times it gave me a lot of pain. 

Q. Were you given any medication while you were a patient in the 
hospital? 
. Yes. 

Q. Do you know what kind of medicine you were given? 

A. No. 

Q. What effect, if any, did that medicine have on you? 

A. They gave it to me when the pain became very great and then 
after I got the medicine it relieved me somewhat. 
Q. After you received the medicine did the pain go away entirely? 
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A. No, but it would go away for a short time, and then it would come 
back and it hurt just as much again. Then they would give me more 
medicine for that. 

Q. How did your right ankle feel during the months from February, 
1955, to June, 1955, while you were wearing different casts? 

A. At times it felt pretty good, and then at other times it hurt a lot. 
Sometimes it hurt so much that I could not sleep at night, and I would get 
up and sit in a chair for an hour or two hours. 

Q. Were you taking any medicine at home when this pain got 
severe? 

A. Yes, the doctor had given me some medicine which he told me to 
take whenever the pain got so that I couldn’t stand it, and I would take it 
then and that would help a lot. 

Q. Now you mentioned that you used the crutches up until June, 
1955; have you used any other means of artificial support between June 
and the present time, June of 1956? 

A. Yes, I got rid of one crutch and used one crutch to get around. I 
used that for five or six months until I could put more and more weight 
on my right foot, then the doctor said it would be all right for me to use a 
cane instead of the crutch, and I have been using a cane since that time. 

Q. Do you use a cane whenever you are walking about? 

A. No, sometimes the leg doesn’t hurt too much, and I can walk short 
distances without a cane, but there are many other times when it gets sore 
and swollen and I cannot walk without a cane. 

Q. What has been the condition of your right foot and ankle as far as 
the movement of it is concerned? 

A. It does not move the way it did before I was injured. I can move 
it very little. 

Q. Has there been any change in the condition of the movement of 
the right ankle during the last six months or year up until the present, 
June, 1956, that you have noticed? 

A. No, the condition of the right ankle has been about the same for 
the last year. I cannot move it any more than I could a year ago. 

Q. You have mentioned that when you walk on it and use it, your 
right ankle causes you pain at times. Will you describe the kind of pain 
you feel? 

A. When it does hurt it becomes very painful and it lasts for hours. 
Nothing seems to help it very much. 

Q. Will you describe the pain, whether it is dull or sharp, and whether 
it is steady or intermittent? 

A. When it does hurt, the pain is a sharp, throbbing pain, and it hurts 
a great deal. 

Q. Does the onset of the painful condition occur when you are active 
or inactive? 
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A. It occurs mostly when I try to step on and use my leg and if I 


~ walk much more than half a block or if I stand on my feet more than just 


a few minutes. 

Q. Has this condition with respect to pain which you have described 
been getting better, has the pain been getting less severe, and does it come 
less often, or not? 

A. I would say that there has been very little improvement as to that 
for at least six or eight months. 

Q. Do you do anything yourself with respect to treating the condition 
of your right ankle? 

A. I put a heat lamp on it for about fifteen minutes to a half-hour 
practically every night, and I bathe my right ankle in very hot water four 
or five nights a week. 

Q. Are you still seeing the doctor? 

A. Yes. 

Q. How often? 

A. I go to him at least once every week or ten days. 

Q. What treatment is he administering to you? 

A. He gives heat treatments to my right ankle and examines it and 
once in a while has x-rays taken of it. 

Q. How do you move and get about on level or uneven ground, on 
dry or wet or slippery ground, and in going up or down stairs? 

A. I can walk on level ground with my cane if I go slowly, although 
I drag my right leg a little bit. It is hard for me to keep my balance on 
uneven ground, and I have a feeling as though I am a little off balance and 
am going to fall when I try to walk over uneven ground. I have a lot of 
trouble trying to walk up or down stairs. I put my good foot ahead going 
upstairs or downstairs and then bring the other foot down to the same 
step or up to the same step. I hold on to a railing if there is one there. 

Q. Did you have any difficulty such as that in moving around and 
getting about before you were injured in October, 1954? 

A. No, sir. 

Q. How is your right foot now, so far as its appearance and position? 

A. The right foot is now smaller than the left foot, and the right 
foot is set forward from the ankle. The whole foot is moved forward so 
that it is not under the ankle the way it was before I got hurt. 

Q. And what movement do you have in it? 

A. Well, it has become very stiff at the ankle. I do not have much 
movement in it. I can move it less than an inch up and down and hardly at 
all side to side. 

Q. When you stand upright and in your usual position does it face 
forward in the same direction as the left foot? 

A. No, it does not. It is twisted to the side. 

Q. Do you wear any lift on either shoe? 
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A. Yes, I wear a lift about one half-inch in size to elevate the heel of 
the right foot. 

Q. Did you order that yourself or did any doctor advise you to do so? 

A. The doctor suggested that I get a lift of that kind. 

Q. Has it helped your walking so that you walk any better than you 
did before you had the lift? 

A. Yes, it has helped me some. 

Q. Have you tried to see how you stand and walk barefooted? 

A. I have. 

Q. And how do you move and get about then? 

A. Then I walk with a lot of limp. I throw my foot forward, my right 
foot, and lift it high because there is no movement to speak of in the ankle. 

Q. Has your walking improved any in the last few months? 

A. It feels to me as though I am walking straighter, but I still put 
most of my weight on the left side, because when I put much on the right 
side it soon gets too painful. 

Q. To what extent have you gotten around without the cane and 
where? 

A. Inside my own house I can get around without a cane, and if I 
need support I hold on to the backs of chairs. I have also managed to 
walk very short distances outside, but not more than about one-half of a 
block without a cane. That is as far as I have gone. 

Q. When you have been walking for a while and then stop walking 
and sit for a time does that have any effect on the movement or use of 
your leg? 

A. Yes. My foot seems to stiffen up, and I can hardly move it at all 
then, and it becomes very painful when I try to get up and walk on it. 

. Do you have any special support built into your right shoe? 
A. Yes. I have an arch support built into it by the doctor’s order. 
Q 


. What help, if any, does that arch support give you in that right 
shoe? 


2) 


A. It holds up my arch and gives me support in that region. 

Q. Does it make any difference in your walking when you walk in a 
shoe that does not have that arch support? 

A. Yes. It does. 

Q. In what way? 

A. The arch seems to go down, and the foot doesn’t hold me very 
well, and it becomes very sore and painful. 

Q. Do you wear the same size shoe on your right foot that you wore 
before the occurrence? 

A. No. I now wear a size nine on the right foot, and I wore a size 
seven or eight before on both feet. 
Q. What part of that foot is larger? 
A. The right ankle is larger than it was before I was hurt. 
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Cross-examination of the plaintiff: 


Q. You are feeling much better now than you did right after the 
accident, are you not? 

A. Yes, sir. 

Q. You have improved considerably from the way you felt when 
you first found yourself in the hospital, isn’t that true? 

A. Yes, sir. 

Q. And you are getting to the point where there are often times when 
you can put your full weight on your right ankle and walk without a 
cane at all, isn’t that true? 

A. Yes, sir. 

Q. And you have been able to walk various distances on different 
occasions without using your cane? 

A. Yes, sir. 

Q. You do have some movement in your right ankle, do you not? 

A. Yes, sir. 

Q. You can move it some, both right and left and up and down, can 
you not? 

A. Yes, some. 

Q. And when you walk using a cane you do not put all your weight 
on the cane itself, do you? 

A. No, sir. 

Q. You put a good part of your weight on your right foot even when 
you are using a cane to aid you in walking? 

A. Yes. 

Q. You have been satisfied with the care and treatment the doctor 
has given you up until now, have you not? 

A. Yes. 

Q. Is there any reason why you could not sit down and remain seated 
for several hours at a time? 

A. No, sir. 

Q. And if you could secure employment where you could work 
sitting down at a bench, you could certainly do that kind of work, could 
you not? 

A. Yes. 

Q. Have you looked for that kind of work at any company that 
could use a man like yourself? 

A. No. 

Q. There is nothing wrong with your two arms, is there? 

A. No, sir. 

Q. You mentioned that your vision is good. Is that right? 

A. Yes, sir. 
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Q. And you could perform work at a bench even if it required the 
use of your left leg as well as both arms and hands, isn’t that true? 
A. Yes, sir. 


(Note: In this case, the medical evidence showed that the fusion 
operation on the patient’s right ankle was not completely successful. The 
joint was not ankylosed; weight-bearing and movement of the right foot 
was quite painful. Another fusion operation was advised and was to be 
performed. The plaintiff unquestionably was not physically able to seek 
employment and hold a job prior to the trial. No redirect examination 
was considered necessary, therefore, with respect to whether the plaintiff 
had sought employment or could work at a job where he would not have 
to be on his feet.) 


(b) Case involving leg and hip fracture 
Direct examination of the orthopedic specialist—attending physician: 


(All preliminary questions with relation to the doctor’s qualifications 
are omitted.) 
. When did you first have occasion to see the patient? 
A. About January 25, 1953. 
Q. Were you consulted by him or by some member of his family? 
A. His father called me. 
Q. About his son’s condition? 
A. Yes, sir. 
Q 
A 


,@) 


. Where did you see the son? 
. After the father told me the story, I directed that the patient be 
taken to the X Hospital, and I saw him there for the first time. 

Q. Did you make an examination of him there on the date you 
mentioned, January 25, 1953? 

A. Yes, sir. 

Q. Will you state what examination you made? 

A. We were concerned principally at that time with the condition of 
both lower extremities. 

Q. Will you describe your examination and what you found? 

A. His left lower extremity was immobilized in a plaster cast that 
extended from his groin to his toes. (The patient had received prior care 
at another hospital.) The right lower extremity was not immobilized, and 
the principal part of the examination consisted in reviewing the x-rays I 
had taken of both extremities. 

Q. We have here x-ray films which have already been identified as 
films of this patient and marked as exhibits and numbered consecutively. 
Will you look at these films, Doctor, keeping them in this same order, and 
tell us whether they are films of this patient, John Doe? 

A. Yes, sir. 

Q. Doctor, would you say from your study of these films and your 
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knowledge of this patient that these films correctly show that part of his 


~ bony anatomy appearing in the films? 


A. Yes, sir. 

(Films offered and admitted in evidence without objection.) 

Q. Will you take these films, keeping them in the order in which 
you have them, and give us the number of each film as you put it into the 
shadow box and the date the film was taken as shown on the film, and state 
what view it is of the patient, whether antero-posterior or lateral, and the 
part of the patient’s bony anatomy appearing on the film? 

A. Yes, sir. 

Q. After you have done that with the first film will you then tell us 
what pathology, if any, it shows? 

A. This first film is an antero-posterior or front-to-back view, of 
the patient’s right hip, taken on January 27, 1953, and it shows the thigh 
bone, the head of the femur, and two metal nails near the head of the 
femur. 

Q. Will you interpret the film? 

A. This film, which also shows the left or normal hip socket, shows 
that the head of the right femur is undergoing cystic changes or, what 
we term, aseptic necrosis. That is, the head of the right femur of this 
patient is undergoing death, becoming soft. 

Q. Have you an opinion as to what brought that condition about in 
this patient’s case, Doctor, based on your own observations of him and 
these films? 

A. Aseptic necrosis here occurred due to the damage to the blood 
supply. 

Q. Could damage to the blood supply to the head of the femur occur 
due to an accident or injury, basing your answer upon a reasonable degree 
of certainty from the medical and scientific standpoint? 

A. Yes, sir. 

Q. Does the film show any other pathology? 

A. Yes, a dislocation of the hip. And the dislocation of this hip, as 
with any other joint, has torn the capsule of the joint in order to permit 
the dislocation to occur. In the hip joint in particular, most of the blood 
supply of the arteries to the hip itself are in the capsule of the joint, and 
with the dislocation of the hip posteriorly or towards the rear, many of 
these blood vessels are damaged and the circulation is interfered with. 

Q. Will you look at the next film, marked plaintiff’s exhibit B, taken 
on the same date, and interpret that for us? 

A. This film, taken at the same hospital, is a view of the left thigh 
from two different angles. One is a view from front-to-back and the other 
from the side. The front view shows that the broken ends of the left femur 
are apart—there is a large portion of the bone in back here—and a metal 
plate has been applied to the ends of the bone and screws have been put 
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through the bone and the plate to try to hold the fragments in position. 
The side view shows the fracture at a different angle and shows a large 
portion of the broken bone behind the lower fragment. Some new bone 
formation can be seen at the site of the fracture. Down near the vicinity of 
the knee cap or patella, an irregularity is observed which in my opinion is 
a fracture at that point also. 

Q. Will you take the next film, Doctor, and read and interpret it for us 
if it shows anything new? 

A. The next film, exhibit C, does not show anything in addition to 
what has already been read. 

Q. Will you look at the next exhibit and interpret that for us? 

A. This is a view of the left thigh bone showing the screws still in 
the bone and the metal plate and showing the space between the two 
main fragments and a loose, separate large fragment of bone lying behind 
the broken fragments. 

Q. Will you take the next exhibit, sir? 

A. The next exhibit, marked E, taken March 11, 1953, shows the 
bones in relatively the same position as the film in January, and very little 
evidence of new bone formation. 

The next film, taken April 17, 1953, shows two views of the left thigh 
bone, the fracture is still visible, and the metal plate itself has broken. 

Q. So far as you know, was this patient ambulatory or up and about 
between January and April, 1953? Or was he confined to his bed between 
hospital visits? 

A. He was confined to his bed at home during those months. 

Q. How was he taken from the hospital and how was he brought back 
to the hospital on those occasions? 

A. In each instance he was transported by ambulance. 

Q. When you saw him on April 17, 1953, did you determine upon 
further surgical procedure? 

A. Yes, when I saw that the plate had broken and that the bony union 
of the fracture was incomplete, I decided that surgery would be required 
to stabilize these fragments and give them a chance to grow together. I 
suggested that an open operation be done removing the broken plate and 
putting something else in to hold the bones together. 

Q. What was done next? 

A. My judgment was that we use a big metal rod which by an open 
operation would be inserted down through the marrow cavity of the bone 
to hold it in place. 

This film, exhibit G, is a picture of the right thigh to help us determine 
the length of the rod to use in the left thigh bone. 

Q. Will you describe the operative procedure which is used in insert- 
ing the metal rod in the marrow cavity of the bone? 

A. The fracture site is exposed to direct view by opening the tissues 
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to that point, and the broken plate, in this instance, was then taken out. 
“We freshened up the ends of the bone and then put a guide pin in the upper 
fragment and out through this area. We then threaded the nail of the 
guide pin and drove it down through the site of the fracture all the way 
through the marrow cavity of the bone, lining the fragments up as we went 
and driving it down through the marrow cavity of the fragments. 

Q. Ordinarily what occupies the marrow cavity of the bone? 

A. There is just some fat in there. 

Q. And you drove this metal rod through that marrow cavity, is that 
right, sir? 

A. Yes, sir. 

Q. Will you interpret the next film, exhibit H? 

A. This is a film of the left hip region and the upper thigh taken April 
29, 1953, and it shows the metal rod referred to which has not been in- 
serted into the marrow cavity. 

Q. What are the actual dimensions of that rod, its length and diameter? 

A. By actual measurements, it is a nine millimeter rod, which is about 
what his marrow cavity measures. I do not recall the exact length. 

Q. Where does the upper part of that rod extend? 

A. That comes out just about at the bump on the thigh bone above the 
hip, and it is buried under his flesh. 

Q. With that bone in, was the patient allowed to put weight on his 
left leg and walk on it? 

A. No, I am not allowing him to bear weight on that left leg until the 
fracture is united, since, if he did so, he might break that rod. 

Q. Will you look at exhibit J and tell us what it shows? 

A. This film was taken at the same hospital on April 29, 1953. In ad- 
dition to showing the left thigh bone, the nail in place, and the bone graft, 
it shows holes in the bone which are areas where the screws which formerly 
held the plate were located. 

Q. Will you describe the position or alignment of those fractured parts 
of that left thigh bone as shown in that film? 

A. The lower fragment is lined up well with the upper fragment; 
those are the two main fragments. There is also another larger piece of 
bone that was broken off at the time of the injury, which is on the inside 
of the thigh and somewhat behind, and it is not lined up in this operation. 
Also, it shows the bone graft operation, which I previously referred to. 

Q. When you opened his leg to do the operation to insert this metal 
rod, what was the condition of the broken left leg insofar as bony union 
was concerned? 

A. At that time he had no bony union of the left leg. The fracture 
was freely movable. 

Q. Can you now state with a reasonable degree of certainty from the 
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medical and scientific standpoint whether, following this surgery, he will 
obtain bony union in the left thigh? 

A. I cannot say that he will. 

Q. Do you have any way of fixing a time when he will definitely ob- 
tain bony union there? 

A. No, sir, I would not hazard a guess as to how long it will take if he 
does get bony union, because at this stage of the game we could not tell 
and we are no longer dealing with normal bone. It has already undergone 
one previous operation and has been held with a cast and the patient was in 
traction, from September, 1952, until April, 1953. During that time, the 
bone became soft from disuse and the insult of injury and the insult of 
surgery. That is one of the reasons why I chose to use a bone graft to aid 
possible bony union. 

Q. Will you look at exhibit J, taken June 15, 1953, which purports to 
be an x-ray film of the other hip, the right hip, and tell us what pathology, 
if any, it shows? 

A. That x-ray of the right hip shows the two nails present and the posi- 
tion of the hip. The upper end of the femur or thigh bone is out of the 
normal socket, and you can see two cystic areas and a sort of mushrooming 
of the ball part of this joint which is continuing to die under aseptic 
necrosis, which we had anticipated would probably occur. 

Q. Have you recently seen the patient prior to this date? 

A. I saw him the latter part of June, 1953, a few days ago. 

Q. Will you describe the present condition of his leg on that occasion? 

A. The left leg, the one on which we operated, can be bent at the 
knee only about 15 to 20 degrees as compared with a normal of 120 degrees. 
As to the right leg, the right hip is unstable. Motion of the right knee is 
good, and there is a healed scar between the knee and the ankle on the right 
side where the bone was removed from the bone graft. 

Q. Have you an opinion based on a reasonable degree of certainty 
from the medical and scientific standpoint as to whether further surgical 
care and treatment is indicated for the right hip joint? 

A. Yes, I have an opinion. 

Q. What is your opinion? 

A. The right hip is dislocated. Something has to be done to put it back 
into its normal socket. Part of the socket was broken off, and that is the 
reason the hip redislocated. Whether it can or cannot be put back into its 
normal socket cannot be determined until we open up the patient and look 
directly at it. If it can be repaired so that the hip will stay stable and not 
pull out of the hip socket, then we could do a procedure to replace the 
dislocated femur in the hip socket. What we can do with the hip joint itself 
is quite a problem because it now shows signs of becoming soft and crumbly, 
and that is a progressive thing that will not get better. Eventually the en- 
tire hip joint will be destroyed. Whether we can take out the head of the 
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femur, that is the ball part of the joint, and replace it with some type of 
“apparatus or prosthesis remains to be seen. The principal thing to deter- 
mine is whether we can repair the socket itself well enough for anything 
to stay in there. 

Q. What is the hip joint made up of? 

A, It is made up of two separate components; the socket is one part, 
and the head of the femur is the other. 

Q. As I understand it, you would first proceed to treat or operate on 
the socket itself? 

A. Yes, sir. 

Q. For what purpose? 

A. To see if we could get that into shape to hold something. 

Q. If that was accomplished, what surgery would be done on the head 
of the femur? 

A. That could not be attempted until the problem of the roof of the 
socket itself was worked out. That procedure would be extensive enough 
for any one operation. Anything to be done to the head of the femur would 
have to be followed up at a later date. 

Q. Have you an opinion based upon a reasonable degree of certainty 
from the medical and scientific standpoint as to whether this young man will 
ever have a normal functioning right hip? 

A. I would say absolutely not. 

Q. Have you delayed approaching the right hip for any reason at this 
time? 

A. Ihave. We anticipate that he will have considerable disability in the 
right hip and want to wait until he has one good leg or extremity to walk 
on, and that is why we are now giving our attention to the left side. I 
would not do anything to the right hip at this time that might delay the 
bony union of the fracture of the left thigh. We want to give him the 
maximum chance to get healing on the left. 

Q. Have you an opinion as to what would be a minimum hospitaliza- 
tion for surgery on the right hip socket to attempt to restore that socket? 

A. The minimum time would be three to four months of hospitaliza- 
tion. 

Q. What would be a fair and customary charge in this community on 
a daily basis for a patient in a two-bed hospital room who was in the hospital 
for such surgery? Also state what other hospital charges would be involved. 

A. The charge to a patient in a two-bed room at this time would be 
about ten dollars a day, or a total of about $70 a week for the room. The 
operating room and anesthetic vary from $25 to $50 or $75 a patient, de- 
pending on the time consumed. There would also be charges for dressings 
costing about $1.50 to $2.00 a day, and plaster casts, if used, as they would 
be in this case, a hip spica, cast type, would cost an average of $25 to $35. 

Q. Can you tell us what would be a fair, reasonable, and customary 
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charge in this community for that type of surgery involving the hip and 
trying to reconstruct the hip socket as you have outlined? 

A. If it could be done in one procedure, a charge between $500 and 
$750 for the procedure outlined would be reasonable. 

Q. Do you mean if you constructed the hip socket and rebuilt the 
head of the femur at one operation? 

A. If that could be done—you may have to do this procedure in more 
than one stage, and if one thing fails you have to attempt something else. 
With the bones as they are, it is very difficult to say what procedure will 
work best, if any. We would start out with the right hip. 

Q. Have you an opinion based upon a reasonable degree of certainty, 
regardless of what surgical procedures are done for this patient’s right hip, 
as to whether the conditions there which will remain will be sufficient from 
the medical and scientific standpoint to cause pain, discomfort, and dis- 
ability? 

A. Yes, I have an opinion. 

Q. What is your opinion? 

A. It is my opinion that no matter what procedure is followed with 
this hip, this patient will always have a painful hip. The only treatment 
that might give him relief would be an operation giving him a stiff hip, 
taking all motion out of the hip. That cannot be done in this patient’s case, 
however, because we are dealing with bone that is not growing but is dying, 


and, as a consequence, we cannot expect it to form a solid union. So until 
that hip either stops undergoing this death of bone or until it disintegrates 
completely, we cannot adopt or attempt some other procedure to stabilize 
it. If we can eventually manage to give him a permanently stiff hip, we may 
be able to give him relief from pain. 


Cross-examination: 


Q. Did this young man appear to be in normal health? 

A. Yes, sir. 

Q. And with the medicines and vitamins and other help he has been 
given, would you expect that under normal conditions his bones would heal? 
Yes, except when you have such multiples injuries. 

Since his injury he has gained weight, has he not? 

Yes, sir. 

And he has been fed what would be called a normal diet? 
Yes, he has. 

You did not limit his diet in any way? 

No. 

Was he permitted to eat whatever he wanted? 

Yes, sir. 

Did you give him something to help aid callus formation? 
I did; I gave him something that would do that. 


POROROROROR 





Fay] TESTIMONY AS TO PERSONAL INJURIES 441 


Q. Now, when you say you cannot be sure the bone in the left thigh 
~ will heal, is it also true that you cannot tell us that it will not heal? 

A. That is right. 

Q. And do you have an opinion as to whether the failure to heal is 
due in some extent to the fact that he has more than one fracture? 

A. That might well be a good part of it. It could make a difference. 

Q. Will you look at exhibit K, taken June 15, 1953, which appears to be 
a lateral picture of the left thigh? Does that show some beginning callus 
there? 

A. Yes, sir. The bone graft is taking. 

Q. This portion here does show some callus forming, does it not? 

A. That is right. 

Q. And from that, would you, in the normal course of events with a 
healthy boy, expect that in the course of time he would get a good bony 
union? 


A. Yes, sir. 


Re-direct examination: 


Q. Can you tell the jury with any reasonable degree of certainty that 
this patient will in time have solid bony union in the left femur? 

A. The only thing I can say is that when we fix a fracture our anticipa- 
tion is that it will grow together. Whether it will take six weeks, six months, 


or even eventually, I cannot say. 


(c) Spondylolisthesis case 
Direct examination—example of hypothetical question: 


This example concerns alleged spondylolisthesis, either caused or ag- 
gravated by trauma. Spondylolisthesis here refers to a shifting forward of 
the lower end of the lumbar spine, on the sacrum, allegedly due to injury, 
with resulting damage to the fifth lumbar intervertebral disc, pain, and 
weakening and instability of the back. 

Q. I will ask you to assume the following facts as true: 

That a man about 36 years of age, born in 1916, about 6 feet 1 inch tall, 
weighing about 195 pounds, and in good health, is injured in an accident on 
January 26, 1952; that prior to that accident he had engaged in various 
types of work. He had worked on a farm as a farm hand, had worked 
doing laboring work for a lumber company, had worked doing laboring 
work for a construction company, and was in active military service in com- 
bat areas for three years during which no wound or disability was suffered. 

Assume further that he worked five years for a railroad as a switchman 
where his work required that he get on and off railroad cars, and that those 
cars sometimes were stationary and at other times were in motion when he 
had to, and did, get on and off them. 

Assume further that he never had any previous injury to his back and 
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never had any medical care and treatment for it prior to the accident in 
January, 1952. 

Assume further that on January 26, 1952, he was involved in an acci- 
dent when an engine and several cars crashed violently into a car on which 
he was standing and that he was knocked from the car and fell to the 
ground, a distance of about twelve feet; that he was taken to a hospital 
nearby and that his back caused him some pain while he was lying in bed, 
not a great deal, but did bother him some; that after a period of several 
weeks, when he began to be up and around out of bed and walking, his 
back began to cause more pain, and has continued to cause pain from that 
time up until the present; that he now has a steady dull aching pain in his 
lower back below the belt and at the belt line and a little above it also. 

Assume further that at the present time he has tenderness in his back 
with muscle spasm there and loss of normal curvature in the lower part of 
the back, and that x-rays taken of the patient on January 26, 1952, the day 
of the occurrence referred to, show the condition described as a spondylo- 
listhesis where the fifth lumbar vertebra has slipped forward on the sacrum 
a distance of approximately 4 to % of an inch. Assume also that the x-rays 
of this hypothetical person taken about a week ago show an increase in the 
slipping of the vertebrae on the sacrum, where the fifth lumbar vertebra is 
slipped forward on the sacrum, between % and % of an inch. 

Have you an opinioin based upon a reasonable degree of certainty 
from the medical and scientific standpoint as to whether the accident and 
injury described were sufficient to cause the present condition of ill-being 
of the person referred to? 

A. Yes, I have an opinion. 

Q. What is your opinion, Doctor? 

A. In my opinion the accident and injury you described are sufficient 
to have caused the present condition of ill-being of the person referred to. 

Q. Will you state the basis for your opinion? 

A. Yes, sir. The man described in the question sustained a rather 
severe fall. When stress is placed on ligaments and bones and they are not 
protected for such stress, the ligaments can be torn by the pull of the 
muscles in an abnormal direction from that which the patient is ready to 
accept. The result is that muscle and ligaments supporting that part of the 
spinal structure are torn, and the vertebrae are allowed to slip forward be- 
yond the ones immediately below, causing the spondylolisthesis. 

Q. Have you an opinion based upon a reasonable degree of certainty 
as to whether an injury such as you have described is sufficient to cause pain? 

A. I have an opinion. 

Q. What is your opinion? 

A. It is my opinion that such an injury is sufficient to cause pain to the 
patient who suffers that condition. 

Q. Have you an opinion based on a reasonable degree of certainty 
from the medical and scientific standpoint as to the condition of the hypo- 
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thetical person’s back immediately prior to the imposition upon it of the 
trauma or injury described in the question? 

A. Yes, I have. 

Q. What is your opinion, sir? 

A. It is my opinion that for the slipping of the vertebra to occur as a 
result of an injury, there must be some pre-existing weakness of the liga- 
ments and pedicles of the bones so that if there is trauma—and there is al- 
ways secondary trauma in these patients to allow this to shift forward—if 
a back has any weakness of the ligaments or the pedicles, the trauma will 
allow it to displace itself and result in that condition of spondylolisthesis. 

Q. From your experience, can you state where a person is so predis- 
posed to such an injury, whether in the absence of injury such a person can 
go about his daily life doing the various types of work in which he was 
engaged, including labor, without pain or disability? Have you an opinion 
based upon a reasonable degree of certainty from the medical and scientific 
standpoint with respect to that situation? 

A. Yes. In my experience these people never know that they have this 
condition existing until some trauma causes slipping to occur. 

Q. Have you an opinion based upon a reasonable degree of certainty 
from the medical and scientific standpoint as to the prognosis or outlook 
for the hypothetical person who has suffered a spondylolisthesis following 
injury? 

A. The outlook is that the previous proper alignment of the spine will 
not re-establish itself. The dislocation of the vertebrae remains as a perma- 
nent condition. 

Q. What is the basis for your opinion, sir? 

A. There is a continuous stress in the direction of the displacement. 
The weight in the body, the constant motion, will constantly pull the de- 
formity to a greater and greater extent, and there is nothing to re-establish 
it in its normal position and alignment. 

Q. Is there any medical treatment or surgical procedure which you can 
state with reasonable certainty will relieve or alleviate this condition of the 
hypothetical person? 

A. Yes, sir. 

Q. Will you state what that procedure or treatment is? 

A. There are two procedures available. One is to help relieve the pain, 
and the other is to stabilize the back. The pain is due to constant pressure 
on the nerves that emerge from the spinal cord in the area in question. The 
pressure can be relieved by re-establishing the normal curve of the back 
and then fixing it in that position by what is known as a spinal fusion opera- 
tion. If the bone itself is causing pressure on the nerves emerging from the 
spinal cord, that can be relieved only by a laminectomy, which is a removal 
of the bone impinging on the nerves, and then fusing the back so that it 
will not displace itself again. 

Q. Have you an opinion based upon a reasonable degree of certainty 
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from the medical and scientific standpoint as to whether future surgery is 
indicated in the case recited to you, if the patient is continuing to have per- 
sistent pain in attempting to move and get about? 

A. IT have. 

Q. What is your opinion? 

A. The decision as to whether this operative procedure should be fol- 
lowed depends on the condition of the patient. If a patient can get along 
with it and if the pain is not too severe, then he can go on without having 
the surgery, provided that he does not put any further strain on his back 
and provided that the mere fact of his standing and walking around does 
not increase too greatly the pain. On the other hand, if it develops that 
from standing and walking about or attempting to do work, the pain be- 
comes acute and so great that the patient cannot adapt to and live with it, 
then the surgery should be done. 

(Note: The doctor can be asked to describe the laminectomy opera- 
tion to which he referred. Then follow some questions about the effects of 
the operation, if it is successful.) 

Q. If the operation is successful, will it actually restore the normal 
curvature in the patient’s spine? 

A. It will not restore the normal curvature, but it will prevent further 
slipping of the back. 

Q. If the operative procedure including a fusion is done, can that 
patient then get the full use out of his back which he enjoyed previously in 
performing the work he did for his employer? 

A. These backs are never as strong as a normal back and should never 
be subjected to the same stress and strain because of the possible risk of re- 
injury after the fusion operation has been done. 


(Note: Questions can appropriately follow as to the length of the hos- 
pital confinement that will be required for the fusion operation for the 
spondylolisthesis, the usual and customary charge in the community for a 
hospital bed during the period of such confinement, the fair and reasonable 
charge in the community for the surgeon’s fees for the operative procedure, 
the reasonable minimum period of convalescence before the back can be 
subjected to any stress and strain, and the time that must elapse before the 
patient can seek some employment where he might have to use his back.) 


Cross-examination: 


Q. Did you see this patient before the alleged accident on January 26, 
1952? 

A. No. 

Q. Do you have any personal knowledge as to what the condition of 
his lower back was prior to the said date? 

A. No. 
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Q. You do not know of your own personal knowledge whether he had 
” the spondylolisthesis prior to that date? 

A. 1 do not. 

Q. You do not know whether he was ever involved in any other acci- 
dent prior to that date, do you? 

A. I do not. 

Q. Do you know whether this patient ever had pain in his back prior 
to the date of the occurrence that has been referred to? 

A. I do not. 

Q. Did you examine the history given by him at the hospital while he 
was a patient there? 

A. I read the entire hospital chart and saw the patient while he was in 
the hospital. 

Q. The entire chart is not in your writing, but I assume some of it is, 
is that correct? 

A. That is true. 

Q. But in treating the patient do you read the notes and entries made 
by the interns, residents, and nurses? 

A. Ido. 

Q. And do you write into the record orders directing the care and 
treatment to be given to the patient? 

A. That is right. 

Q. And do you rely upon the hospital chart for truth and accuracy in 
treating the patient and in determining what his condition has been when 
you have not been at the hospital? 

A. That is right. 

Q. If it were a fact that this patient had had trouble on and off with 
his back for some years prior to the occurrence, might that alter your 
opinion as to when this spondylolisthesis had started or had occurred? 

A. It might. 

Q. Will you look at plaintiff’s exhibit 2 for identification, which pur- 
ports to be a copy of the chart of the X Hospital where this patient was 
following the occurrence, and will you read there what purports to be a 
history given by the patient as to his prior back condition? 

A. [have read it. 

Q. Did you read it now or did you read it before coming to court? 

A. I am sure that I had read it before coming to court, but I did not 
remember it until you showed it to me here and I read it again. 

Q. Is that in your handwriting? 

A. No, that is in the handwriting of one of the interns. 

Q. Did you also get a history from the patient with reference to the 
condition of his back prior to this occurrence? 

A. I did. 

Q. Do you recall what history he gave you? 





446 AUTOMOBILE NEGLIGENCE CASES [Vox. 1956 


A. I would say after reading through the history in the hospital record 
that that is substantially what he told me at the time. 

Q. Then he told you, did he not, that before the accident, for a period 
of seven or eight years, that at times he had had pain in his lower back 
around the belt line, and that at times the pain was severe? 

A. That is true. 

Q. And did he also tell you that on such occasions when the pain was 
severe, the only relief he got was by lying down in bed and resting for 
several hours or for the better part of a day? 

A. He did. 

Q. Could such pain and discomfort come from a spondylolisthesis? 

A. It could. 

Q. And you do not know whether he had a % of an inch displace- 
ment of his spine prior to the occurrence? 

A. I would say he did not. 

Q. You agree do you not, Doctor, that the pain and discomfort that 
he complained of prior to the occurrence could be caused by spondylo- 
listhesis or a displacement of the spine, do you not, sir? 

A. I do, except that if he had it prior to the occurrence he would not 
have gotten the relief such as you have described in the history you read 
to me. That is more typical of a sprained back. 

Q. Well, assume that the patient had just a slight displacement or 
spondylolisthesis prior to the accident, of % of an inch, would you have 
any way of telling the amount of pain or discomfort that would cause? 

A. No, sir, but it would cause some pain and disability, and I would 
not consider any displacement at that point as slight. Any displacement is 
serious, 

Q. But you do not know that he had some displacement at that time 
at that point in his back prior to the accident? 

A. I would say that he may have had some tendency towards a dis- 
placement and a weakness there, but if the spine were actually displaced 
prior to this accident he would have had a continuing and fairly unre- 
mittent pain, which is not the history I obtained. 

Q. Well, the amount of pain that one individual will have from a dis- 
placement of the spine may differ from the amount of pain another in- 
dividual may have, is that not true? Is there not that variability among 
different people? 

A. Yes, there is. 

Q. And does the threshold of pain vary from one individual to the 
next? 

A. It does. 

Q. And if this patient from time to time for seven or eight years be- 
fore the accident lost time from work and advised his employer that he had 
to stay off because his back was hurting him—his low back—would that be 
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some indication to you that he had more than merely a susceptibility to 
~ spondylolisthesis? 

A. It might. 

Q. Would that be consistent with the finding that the slipping had al- 
ready partly taken place? 

A. It might indicate that, but I would want to see x-ray films before I 
would agree that the amount of slipping shown following the accident was 
present before the accident. 

Q. Well, you do not know actually the exact time when that occurred, 
do you, Doctor? 

A. I do not. 

Q. And you are relying in a large part on the statements made to you 
by the patient himself, are you not? 

A. Tam. 

Q. And if he had a great deal of trouble prior to the accident and never 
was entirely free from some discomfort, would that be apt to change your 
mind as to when this spondylolisthesis actually occurred? 

A. It might make a difference. 


(Note: The foregoing illustration of cross-examination is some indica- 
tion as to how far counsel can proceed depending on the amount of ma- 
terial he has and the amount of proof he can develop concerning the plain- 
tiff's prior complaints of disability. Some of the questions asked on cross- 
examination might well not have been asked. Some of the admissions ob- 
tained from the doctor earlier lost their effect as a result of some of the 
answers and explanations given as the cross-examination progressed. Despite 
the alleged disability, the defense sometimes can take an entirely different 
approach and attempt to establish that the plaintiff not merely can but has 
since the occurrence done work involving considerable moving and lifting 
and straining of his back, thus tending to show that there is no real dis- 
ability by reason of the spondylolisthesis and tending to prove that the 
condition may have been there prior to the accident, as well as subsequent 
to it, and that the back has fully compensated for that condition. 

The defense will take that approach when it can back up that con- 
tention with proof by eye witnesses or moving pictures, or both, to estab- 
lish that the plaintiff in fact has so engaged in work or labor using his back.) 


(d) Embolus case 
This case involves an embolus resulting from fracture of ribs and injury 
to the lungs and causing aphasia and paralysis. 
Case history: 


The patient was injured on November 26, 1941, and taken to a hospital. 
Examination that day disclosed that he would permit very little touching 
or pressure upon the chest wall. Ribs on the left side were fractured. There 
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was an accumulation of a large amount of bloody fluid in the right chest, 
and about one and one-half pints of that bloody fluid was aspirated by 
needle. The patient also suffered a brain concussion. He recovered from 
the ill effects of the brain injury during his stay in the first hospital and 
had recovered fairly complete use of his mental faculties when he was al- 
lowed to go home about December 10. On December 12, a doctor who was 
called to his home, found that he had no control over his right arm and leg 
and was unable to speak. He had a right hemiplegia and an asphasia. He 
was taken back to the hospital and examined by a neurologist whose testi- 
mony follows. Preliminary questions qualifying the neurologist are omitted. 


Direct examination—neurologist: 


Q. When did you first see this patient? 

A. I saw him at the X Hospital on December 12 and on several 
occasions after that. I was called in as a consultant. 

Q. What examination did you pertorm on him, if any, on December 
12? 

A. I performed a neurological examination. 

Q. Will you disclose what that examination consisted of and what your 
findings were? 

A. The patient presented a complete paralysis on the right side of the 
body including the right lower leg, the right upper arm and hand, and the 
right lower face. He also had a complete aphasia by which we mean a dis- 
turbance in the ability to profess or to express spoken or written language. 
The patient could not answer my questions. His condition remained the 
same on each subsequent occasion when I saw him in the hospital. 

Q. Will you describe any further findings you made on that or subse- 
quent neurological examinations? 

A. Well, I examined him again thoroughly on December 29, 1941. 
His condition was still the same with inability to answer questions, and 
neurological signs and symptoms showed increased tendon reflexes. Those 
and the complete paralysis on the right side showed there was an involve- 
ment on the left side of the brain, and that accounted for the aphasia 
and paralysis on the opposite side of the body. 

Q. Have you an opinion based on a reasonable degree of certainty 
from the medical and scientific viewpoint as to what caused this condition 
of his brain and the paralysis you found? 

A. I have an opinion. 

Q. What is your opinion? 

A. The condition of his brain, the aphasia, and the paralysis on the 
right side of his body were due to a traumatic injury to the chest. He had 
suffered fractured ribs and a traumatic injury to the lungs, and an embolus 
from the clotted blood in the lungs passed into the brain, obliterated the 
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blood vessels there that supply that particular portion of the brain, and 
~caused aphasia and paralysis. 

Q. While you observed this patient in the X Hospital during December, 
1941, and January and February, 1942, was he able to move about and do 
anything for himself in the way of feeding himself, getting out of bed, 
dressing himself, or performing any other simple tasks? 

A. During the time I observed the patient in the hospital, he was not 
able to and did not perform any of these tasks you referred to. He was 
totally disabled. 

Q. Did you see him after that from time to time? 

A. Yes, he continued under my care during all the following year, and 
I saw him at frequent intervals at his home. 

Q. What progress did he make during the year 1942? 

A. There was a slow gradual return of some function and movement 
of the upper and lower extremities and a slight return of ability to speak. 
He did not manage at any time to enunciate clearly, but spoke in a jargon. 
He could not speak simple phrases. Generally he spoke only one word and 
would repeat it constantly. Sometimes he indicated what he desired with his 
left hand. It appeared to me that he understood questions but could not 
answer coherently. There has been no improvement in his condition dur- 
ing the last nine months. 

Q. What is his present condition or the condition on the date of your 
last examination? (Show the date.) 

A. The lower extremity is spastic, when walking he throws his leg 
forward. His upper extremity is held somewhat in a spastic condition, he 
cannot move easily. In his spastic condition the passive movements are not 
easily performed. His speech is markedly involved. His mental condition 
is somewhat disturbed and reduced. He cannot repeat simple phrases or add 
numbers or do arithmetic correctly, and his judgment is poor. He makes 
mistakes in recalling names. For example, in referring to his mother, he may 
call out his brother’s names. He at times answers single word questions cor- 
rectly but on repeated questioning tires and becomes confused. 

Q. Have you an opinion as to whether in his present condition this 
man can engage in any work requiring physical capacity and mental ca- 
pacity? 

A. In my judgment this patient is completely incapacitated from per- 
forming any occupational work. 

Q. Is there any medical treatment or operative procedures of which 
you know that can be of any help to this man? 

A. No, sir. 

Q. Have you an opinion as to whether his present condition is per- 
manent? 


A. I have. 
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Q. What is your opinion? 
A. It is permanent. 


Direct examination—neurosurgeon: 


(Note: This concerns the same patient but represents testimony by a 
neurosurgeon who examined this patient for the purpose of testifying, and 
not for the purpose of treatment. Questions pertaining to the doctor’s 
training and qualifications are omitted.) 

Q. Did you examine this patient John Doe at my request? 

A. | did so during the month of December, 1943. 

Q. Did you know when you examined him that you might be called 
as a witnesses in this case? 

I did. 

Did you take a history from the patient and his brother? 
I did. 

Did you make an examination of him? 

I did. 

Will you state what examination you made? 

. I did a complete neurological examination which involves getting 
the patient’s mental responses, his ability to formulate words; and from 
there I went on to inspection and palpation, which means feeling the head; 
then I examined the twelve cranial nerves, the trunk and extremities for 
motor power, sensory function, reflex function, coordination, and stereog- 
nosis, which means ability to identfy objects by feel. In this examination I 
found that the patient had a marked aphasia of the motor type, which means 
he was unable to formulate words and express them, either by speech or by 
writing. 

Q. What did you ascertain from this examination as to the condition 
of this patient, confining your statements entirely to objective findings made 
upon your examination. 


(Note: It is necessary to confine this witness, an examining expert, to 
his objective findings and to exclude subjective findings in reporting the re- 
sults of his examination. It is not always possible to clearly draw the line 
between that which is objective and that which is subjective; sometimes 
both blend together. While in a hypothetical question this witness may be 
asked about subjective findings, he must omit reference to them on his own 
examination. There may well be some difference of opinion as to the ma- 
terial which follows—as to whether the findings were solely objective.) 

A. I found that he perseverated, which means that once his mind got 
in the groove, he stayed on one particular word, he kept repeating that same 
word, no matter what question was directed towards him. I also found that 
the patient had a partial paralysis of the entire right side of the body, in- 
cluding the face, arm, trunk, and leg. Objectively, this paralysis manifested 
itself by the fact that the patient walked with a typical spastic gait. 





Fai] TESTIMONY AS TO PERSONAL INJURIES 451 


Q. Will you explain what is meant by what you describe as a typical 
~ spastic gait? 

A. It was apparent that his paralysis was of a type originating in the 
brain, which caused the muscles of the leg to be stiff and to pull against each 
other. 

Q. Did that condition appear elsewhere in his body? 

A. Yes, I found the same condition in his right arm and to a much 
more marked degree, to the extent that the arm was virtually useless. 

Q. Doctor, have you told all of your objective findings? 

A. No, sir. 

Q. Will you go on and complete your statement as to the findings you 
made? 

A. I found the deep reflexes exaggerated and the superficial reflexes 
abolished and that there were also pathological reflexes. 

Q. What did that indicate when you speak of these reflex findings? 

A. That indicated that the patient had suffered damage to the upper 
motor neuron, a cell in the brain which governs the functions of the 
muscles. The right side of his face was paralyzed to the extent that all 
ordinary emotions showing in the face, such as smiling, were diminished. 

Q. In the absence of any history, without relying on anything told you 
by the patient or his brother, or anyone else, and based solely on the ob- 
jective findings you made from your own examination of this patient, could 
you reach a definite diagnosis in the case? 

A. Yes, I could. I could definitely decide that there was a lesion of the 
brain in the left hemisphere. 

Q. In the absence of any history as to his condition prior to the time 
you saw the patient, have you a definite opinion as to what brought on this 
condition of paralysis? 

A. No, sir. I would have to have the history to answer that question. 

(At this point, a hypothetical question was propounded to the witness 
embracing the facts previously recited and including the objective findings 
of the witness himself, and he was then asked the following questions: 

Q. Have you an opinion based on a reasonable degree of certainty 
from the medical and scientific standpoint as to whether the accident in 
question was sufficient to cause the symptoms and condition which the 
hypothetical person had on December 14, 1943? 

A. Yes, I have an opinion. 

Q. What is your opinion? 

A. My opinion is that the accident referred to was sufficient to cause 
the symptoms and conditions of the hypothetical person as they appeared 
on December 14, 1943. 

Q. What is the basis for your opinion? 

A. My opinion is that the chest injury was responsible for, and brought 
about, the present condition that the hypothetical person has. This hypo- 
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thetical person showed signs of having had a so-called cerebral vascular 
accident apparently due to a blood clot in the left middle cerebral artery. 
This blood clot appeared as an embolus from the injury to the chest and 
moved into the brain. 

Q. Have you an opinion as to whether the condition of the hypo- 
thetical person is permanent or otherwise? 

A. I do. 

Q. Is your opinion based on a reasonable degree of certainty? 

A. Itis. 

Q. What is your opinion, sir? 

A. It is my opinion that the condition is permanent and that it will not 
get any better. 

Q. What is the basis for that opinion—that it is permanent? 

A. That is my opinion because the brain tissue has been destroyed as 
the result of what has occurred, and nothing can be done for this man by 
way of operative procedure or otherwise. 

(Note: There is not much point in setting forth a cross-examination in 
this case. In my judgment, counsel can only go through the motions of 
asking questions. ) 


CONCLUSION 


The presentation of medical evidence of personal injuries follows pat- 
terns established for generations. As the extent of medical science increases, 
doctors become increasingly aware of injuries and pathology not recog- 
nized or understood or only partly understood in the past. Likewise, the 
causes or aggravating factors of many physical ailments and conditions not 
known in the past are being disclosed by advancing, but still imperfect, 
medical knowledge. The law keeps abreast of these developments and this 
progress. The latest and best information available on disputed issues as to 
the causes of disabilities or injuries, possible cures through medicine or 
surgery, the usefulness of artificial limbs—all subject to the requirements 
of “reasonable certainty”—are brought before the trier of the facts. In- 
creasing use in the courtroom of new types of visual aids bring to the 
jurors, more accurately than was possible in the past, clear and precise 
portrayals of injuries and disabilities for which they may award damages. 
Evidence with reference to liability is likewise made more understandable 
in the courtroom by use of new types of visual aids. None of these things 
are entirely static. The old and the new can be combined to enable counsel 
to present medical proof comprehensively, but simply and concisely, to aid 
in bringing about a result closer to true justice in each particular case. It 
is for the diligent advocate to use effectively those tools available for the 
purpose in his own or related fields to aid the court and jury in performing 
their task. 





LOSS OF EARNINGS AND PROPERTY 
DAMAGE 


BY AUGUST L. FOWLER * 


DAMAGES RECOVERABLE in automobile accident cases include both 
tangible and intangible items. Among the tangibles are lost earnings and 
property damage. Like medical and hospital expenses, these are items on 
which witnesses may place dollar values. Accordingly, the effectiveness 
with which this evidence is presented may greatly influence the amount of 


the verdict. 
LOSS OF EARNINGS 


Personal injuries frequently affect the ability of the injured person to 
earn money. Loss of earnings, past, present, and future, proximately result- 
ing from the injuries sustained, are recoverable damages in such cases? 

The Illinois Supreme Court has said that the proper inquiry in such 
cases is the plaintiff's “comparative capacity .. . to earn money at the time 
of and after the injury. All evidence tending to show the character of 
plaintiff's ordinary pursuits, and the extent to which the injury has or will 
prevent him from following such pursuits, is admissible.” ? 


Wage Earner or Salaried Employee 


In the case of the wage earner or salaried employee whose income flows 
entirely from his activities for his employer, the problem of proving such 
loss of earnings is comparatively simple. In such cases, the plaintiff may 
testify concerning his earnings at the time of, and for a reasonable period 
before, the accident * and concerning his activities and earnings since the 
accident.* 


* AUGUST L. FOWLER. Legal education, University of Illinois, 1918- 
1922; president, First District Federation of Local Bar Associations, 
1945-1946; fellow of American College of Trial Lawyers; contributor 
to Preparing and Trying Cases in Illinois (1951); member of the firm 
of Stone & Fowler, Marion, Illinois, 1923-1951; attorney-at-law, Marion, 
Illinois. 


1 Knox v. American Rolling Mill, 236 Ill. 437, 86 N.E. 90 (1908); Chicago & J. 
Elec. Ry. Co. v. Spence, 213 Ill. 220, 72 N.E. 796 (1904); Foley v. Everett, 142 Ill. App. 
250 (2d Dist. 1908), cited with approval in Avance v. Thompson, 320 Ill. App. 406, 
51 N.E.2d 334 (4th Dist. 1943). 

* Knox v. American Rolling Mill, supra note 1, at 442, 86 NE. at 93. 

¥In Chicago & J. Elec. Ry. Co. v. Spence, supra note 1, it was held that plaintiff's 
testimony with respect to salary for a period commencing ten years before and ending 
five years before the accident, in an employment different in nature from that in which 
he was engaged at the time of the accident, was too remote. See also Annot., 130 A.L.R. 
164, 170 (1941). 

* Chicago & J. Elec. Ry. Co. v. Spence, supra note 1; Chicago & E. R. R. Co. v. 
Meech, 163 Ill. 305, 45 N.E. 290 (1896). 
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Thus, a plaintiff may be asked by whom and in what capacity he was 
employed at the time of the accident; the type of work he was doing in 
such employment; how long he had been so engaged; his ability prior to 
the accident to meet the demands of his employment; the rate at which he 
was paid for such work; how long he had been paid at such rate; whether 
the rate had been increased at any time since he was employed and the 
extent of such increase; how long he was away from his employment after 
the accident by reason of his injuries; when he returned to work; whether 
he did any work for income during his absence; his rate of pay after he 
returned; and whether he was able to work continuously after his return 
or, because of his injuries, was required for further substantial periods to 
be absent from work. 

It has been held proper to show that the plaintiff is not able to read and 
write and is of limited education, as tending to indicate the extent to which 
the injury has prevented him and will prevent him from earning a livelihood.5 

Apparently, the plaintiff’s testimony concerning his earnings may be 
approximate, and he is not required to state such earnings with strict accu- 
racy.® If plaintiff at the time of his injury was qualified to engage in activities 
which would earn him higher income than that which he was actually mak- 
ing, this fact may be shown.” 

The question has arisen whether the evidence of plaintiff’s earnings 
before his injury should be on the basis of gross earnings before deductions, 
or his net earnings after such deductions. The Illinois Supreme Court has 
approved the rule that upon the issue of earning capacity, evidence of gross 
earnings before taxes is proper.’ 

The plaintiff may testify that he has been unable to work since the 
injury.® 

Documentary Evidence of Earnings 


Of course, the plaintiff’s testimony as to his earnings before and since 
the injury is not conclusive. The plaintiff may supplement it, and defendant 
may rebut it by other testimony. Thus, the plaintiff’s employer may be 
called as a witness on the issue. The employer’s records as to the plaintiff’s 
employment and earnings may be subpoenaed, identified, and introduced. 


5 Graham v. Mattoon City Ry. Co., 234 Ill. 483, 84 N.E. 1070 (1908). 

6 Chicago & E. R. R. Co. v. Meech, supra note 4. 

7™Chicago v. Edson, 43 Ill. App. 417 (1st Dist. 1891). The rationale of this rule 
lies in the fact that it is the impairment of “capacity to earn money,” rather than the 
loss of actual immediate earnings, which is the test. Chicago & J. Elec. Ry. Co. v. Spence, 
213 Ill. 220, 72 N.E. 796 (1904). 

8 Hall v. Chicago & N. W. Ry. Co., 5 Ill. 2d 135, 125 N.E.2d 77 (1955). 

®See Weber Wagon Co. v. Kehl, 139 Ill. 644, 29 N.E. 714 (1892), where it was 
held that it was competent for the plaintiff to testify that he had not been able to find 
work since his injury and the record showed that such inability was due to his limited 
capacity to labor because of the injury. 
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In at least one recent federal case, certified copies of a decedent’s annual 
earnings, as shown by the records of the Social Security Administrator, were 
held competent on the issue of decedent’s income.!° 

May the plaintiff’s income tax returns be introduced for or against him 
on this issue? 

In a Kansas case, where the plaintiff and his wife were in business as 
partners, and the plaintiff’s records had been lost in a tornado, it was held 
that his wife’s income tax return was relevant to the issue." 

In Illinois, income tax returns have been received in evidence as admis- 
sions against interest in civil cases; 12 and the income tax returns of a party 
claiming loss of earnings have been held admissible as admissions against 
interest in a number of cases outside IIlinois.'* 


Where Employer Continues Income During Disability 


It sometimes happens that plaintiff’s employer continues to pay his 
regular salary or wages during the period of plaintiff's absence from his 
work. In such cases, the plaintiff may nevertheless prove the period of time 
that he was away from his occupation by reason of his injuries, and the 
defendant may not show that the employer paid plaintiff's wages during this 
period of time.!* 


When Profits May Be Shown 


Where the injured plaintiff is self-employed or is in business for him- 
self, the problem of proof may be more complicated. In such cases the ques- 
tion whether his “earnings” are “profits” arises.15 


10 Hawbaker v. Danner, 226 F.2d 843 (7th Cir. 1955). 
11 McCracken v. Stewart, 170 Kan. 129, 223 P.2d 963 (1950). 


12m re Estate of O’Hare, 326 Ill. App. 596, 63 N.E.2d 132 (1st Dist. 1945) (abst. 
dec.). But see Penrod v. Smith, 9 Ill. App. 2d 257, 132 N.E.2d 675 (4th Dist. 1956), where 
the court declined to pass on the admissibility of such evidence. 


13 Tollefson v. Phillips, 16 F.R.D. 348 (D. Mass. 1954); Davis v. Atlantic Coast- 
line R. R. Co., 227 N.C. 561, 42 S.E.2d 905 (1947); see also The Sultana, 77 F. Supp. 287 
(W.D. N.Y. 1948); Reeves v. Pennsylvania R. R. Co., 80 F. Supp. 107 (D. Del. 1948). 

Questions of privilege may be raised in the attempted use Of such returns. It may 
be claimed that the returns are privileged by reason of 53 Strat. 29 (1939), 26 U.S.C. 
§ 55 (1952). For cases denying this contention, see United States v. O’Mara, 122 F. Supp. 
399 (D.C. 1954); Tollefsen v. Phillips, supra; Connecticut Importing Co. v. Continental 
Distilling Corp., 1 F.R.D. 190 (D. Conn. 1940); Samish v. Superior Court, 28 Cal. App. 
2d 685, 83 P.2d 305 (1938); Watwood v. Potomac Chemical Co., 42 A.2d 728 (D.C. App. 
1945). The privilege against self-incrimination may be raised. As to this claim, see 
Sushan v. United States, 117 F.2d 110 (5th Cir. 1941); Stillman v. United States, 177 
F.2d 607 (9th Cir. 1949). 

14Q’Brien v. Chicago City Ry. Co., 305 Ill. 244, 137 N.E. 214 (1922); Cooney v. 
Hughes, 310 Ill. App. 371, 34 N.E.2d 566 (1st Dist. 1941); Hoobler v. Voelpel, 246 III. 
App. 69 (2d Dist. 1927); RESTATEMENT, Torts § 920, comment e (1939). 

15 See annotation on “Loss of profits of a business in which plaintiff is interested 


as a factor in determining damages in action for personal injuries,” 12 A.L.R.2d 288 
(1950). 
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The general rule throughout the country is that a personal injury plain- 
tiff cannot recover for loss or diminution of profits of a business in which 
he is interested which profits depend for the most part on the employment 
of capital, the labor of others, or other factors apart from his own earning 
capacity.!¢ This rule seems to find sanction in some of the Illinois cases.17 

On the other hand, in at least two Illinois cases it has been held, where 
there was a proper allegation in the plaintiff’s pleading concerning loss of 
profits,!® that it was proper for a plaintiff to testify that his profit from his 
business was a certain amount before his injury and a lesser amount after- 
ward.!® It should be noted that in neither of these cases was there evidence 
that the plaintiff had substantial capital investments or that there was any 
capital invested at all. Nor was there proof that there were persons other than 
the plaintiff employed in the business. In one of the cases, the court referred 
to the fact that no capital investment was shown and that the business was 
one which ordinarily required little or no capital, and said that under such 
circumstances “the income derived therefrom is as much the personal earn- 
ings 2s would be the salary or commissions of a traveling salesman.” *° It is 
believed, therefore, that these two cases do not repudiate the general rule 
stated in the preceding paragraph. 

Accordingly, where the plaintiff is conducting his own business, and 
the profits therefrom do not substantially depend upon invested capital and 
the labor of others, proof of the profits from such business, both before 
and after the accident, is admissible. In such a case the preliminary proof 
should show the nature and extent of the business conducted, the lack of 
substantial capital investment, and the fact that the injured person’s personal 
efforts are the principal source of income from the conduct of the business. 
With this foundation, it would seem, under the Illinois cases to date, that 
evidence with respect to profits should be admitted. 

How may such profits be shown? 

As previously stated, the supreme court in two cases has apparently 
sanctioned the statement by the plaintiff of the amount of such profits.?! 
While it probably is just as logical to permit a plaintiff engaged in a one- 
man business to testify concerning his profits by way of conclusion as to 


16 Annot., 12 A.L.R.2d 288, 296 (1950). 

17Chicago City Ry. Co. v. Flynn, 131 Ill. App. 502 (1st Dist. 1907); Fuller v. 
Illinois Central R.R. Co., 158 Ill. App. 198 (3d Dist. 1910); Abt v. Chicago Railways, 
wt App. 314 (1st Dist. 1917) (abst. dec.); Fisher v. Jansen, 128 Ill. 549, 21 N.E. 598 

18 As to when special averment of loss of profits is required, see Chicago & E. RR. 
Co. v. Meech, 163 Ill. 305, 45 N.E. 290 (1896). 

19 Chicago Union Traction Co. v. Brethauer, 223 Ill. 521, 79 N.E. 287 (1906); Chi- 
cago Union Traction Co. v. May, 221 Ill. 530, 77 N.E. 933 (1906). 

20 Chicago Union Traction Co. v. Brethauer, supra note 19, at 533, 79 N.E. at 291. 

21 Cases cited note 19 supra. 
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permit an employee to testify by way of conclusion concerning his lump 
“sum salary, it is safer to be prepared to supplement the plaintiff’s statement 
by proof from his records, if available (and, if such records are not available, 
from the best evidence which can be adduced), of the gross amount of 
business done and the nature and amount of expenses incurred. In a case 
where proof of loss of profits was proper, it was held that the evidence 
offered was not competent where plaintiff kept no record, books, or papers 
other than certain mail orders which were destroyed from year to year, and 
a bank passbook which could not be found.?? 

In cases where there is a basis for the introduction of evidence of profits, 
a showing should also be made that the diminution in profits following the 
injury resulted from the injury and not from other causes—in other words, 
that the injury was the proximate cause of the decrease in profits. 


Valuing Businessman’s Time Where Profits Inadmissible 


As heretofore noted, where the plaintiff, at the time of his injury, was 
engaged in a business involving substantial capital investment and the em- 
ployment of considerable labor, evidence of profits from the operation of 
the business is not admissible.24 What evidence may be introduced in such 
cases to show loss of income and impairment of earning capacity? 

Evidence should be introduced from which the jury may place a value 
on the plaintiff's time—‘“what his services were worth in the conduct of 
such a business as he was engaged in.” 25 This may include a showing of the 
nature and extent of the business in which he was engaged at the time of 
the accident; its size; the number of people it employed and their respec- 
tive duties; and the nature and extent of the plaintiff’s relation to the busi- 
ness—that is, whether, and to what extent, he devoted his personal attention 
to it, and what his specific work and duties were in connection with the 
business. 

With this foundation, witnesses, who qualify as having knowledge of 
the reasonable and customary pay for one doing similar services, may testify 
concerning what services such as those performed by the plaintiff are worth 
in the conduct of businesses similar to that in which the plaintiff was en- 
gaged.”° The plaintiff, himself, if he qualifies in the way indicated above, 
is a competent witness in this regard. 


22 Ball v. Iroquois Memorial Emergency Hospital, 205 Ill. App. 547 (1st Dist. 1917) 
(abst. dec.). 

23 Annot., 12 A.L.R.2d 288, 328 (1950). 

24 See discussion at p. 456 supra. 

25 Chicago City Railway Co. v. Flynn, 131 Ill. App. 502, 508 (1st Dist. 1907). 

26 St. Louis I.M. & S. Ry. Co. v. Eichelman, 118 Ark. 36, 175 S.W. 388 (1915); 
Pryor v. Metropolitan Street Ry. Co., 85 Mo. App. 367 (1900); Masterton v. Mount 
Vernon, 58 N.Y. 391 (1874); LoSchiavo v. Northern Ohio Traction & Light Co., 106 
Ohio St. 61, 138 N.E. 372 (1922). 
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Present Value of Future Impairment 


The amount which the plaintiff has lost in earnings prior to trial may 
be proved with reasonable certainty. But when it is claimed that loss of 
earnings will continue in the future, another facet of the problem is pre- 
sented. In such cases, evidence may be presented on the basis of which the 
jury will be able to place a present value on the plaintiff's future impairment 
of earning capacity. 

The plaintiff’s probable life expectancy should be proved. This may be 
done by presenting in evidence a standard mortality table.?” Illinois courts 
take judicial notice of standard mortality tables, and they are admitted in 
evidence “without proof of authenticity or correctness.” *8 

It was pointed out by the Supreme Court of Illinois in Avance v. 
Thompson *® that “very few persons, without the aid of other tables, can 
compute the present value of a fixed annual income from the expectancy 
of life alone.” Since the problem is to present to the jury evidence from 
which it can place a present value upon an annual income equal to the 
annual impairment of the plaintiff's earning capacity, projected over the 
number of years plaintiff may reasonably be expected to live, annuity tables 
may be offered to supplement the mortality tables. Even then the problem 
is complicated and confusing. For this reason, some plaintiff’s lawyers use 
qualified actuaries to present evidence of this character to the jury. 

Some plaintiff's counsel supplement the actuary’s testimony with charts 
prepared by him. It has been held that such charts, where a proper founda- 
tion for their admissibility has been laid, should be admitted in evidence.®® 

It should be noted that the court in Avance v. Thompson *! held that 
where mortality tables are used in personal injury actions, the jury should 
be carefully instructed on the purpose for which they may be considered, 
and should be advised that the expectancy of life should not be used as a 
factor in multiplying the years of expectancy by the annual earnings. 


Employment of Substitute 


It sometimes happens that an injured plaintiff has been required to 
employ a substitute during a part or all of his period of incapacity. It has 


*7T Avance v. Thompson, 387 Ill. 77, 55 N.E.2d 57 (1944); Stegall v. Carlson, 6 IIl. 
App. 2d 388, 128 N.E.2d 352 (2d Dist. 1955). 

28 Marshall v. Marshall, 252 Ill. 568, 96 N.E. 907 (1911); Winn v. Cleveland C.C. & 
St. L. Ry. Co., 239 Ill. 132, 87 N.E. 954 (1909); Hann v. Brooks, 331 Ill. App. 535, 73 
N.E.2d 624 (2d Dist. 1947). 


29 Supra note 27, at 84, 55 N.E.2d at 60. 

%0Emery v. Southern California Gas Co., 72 Cal. App. 2d 821, 165 P.2d 695 
(2d Dist. 1946). 

31 Supra note 27. 
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been held in Illinois 8? that expense necessarily incurred by a plaintiff in 
“procuring competent help in his business during the time he was disabled 
is a proper element of damages in his personal injury action.** 


Loss of Earnings by Another’s Injury 


Sometimes a father in his own action based upon his child’s injury, or 
a husband in his own action based upon his wife’s injury, alleges that by 
reason of the injury he was compelled to devote his time to caring for the 
injured one and thereby was deprived of his income from his regular em- 
ployment. In such a case it would seem that evidence of his regular earnings 
lost is not proper, but the inquiry should be as to the reasonable worth of 
services of the kind he furnished the injured person—that is, services as a 
nurse, attendant, or servant.54 


Necessity of Proving Earnings 


Is a plaintiff required to introduce evidence of the amount he earned 
or was able to earn before his injury, in order that his loss of earnings may 
be considered as an element of damages? 

In Levinthal v. Chicago Transit Authority,® the court held that the 
giving of an instruction which included loss of earnings as an element of 
damages was error requiring reversal of a plaintiff's judgment, where the 
evidence did not show the amount of the plaintiff’s earnings, although the 
evidence showed the approximate amount of time lost from work on account 
of injuries. This decision emphasizes the necessity of proving the amount 
of earnings lost as well as the time the plaintiff was incapacitated. 

In contrast, attention is called to Fisher v. Jansen.3* In that case where 
the plaintiff's right arm had been rendered useless, it was held proper to 
instruct the jury to take into consideration, in estimating his damages, his 
future inability to labor or transact business, although at the time of the 
injury he was not engaged in any business or occupation and there was no 
evidence in the record of his earning ability. 

Similarly, where the plaintiff proved loss of time and inability to work 
at his business, but did not show what his past earnings had been, the court 
said in Wayne v. St. Louis & Northeastern Railway Co.3": 


“Tt is usual to prove the wages earned and opportunities to earn same, 
when the party injured is working for wages; but so far as we know, it 


82 North Chicago Street R.R. Co. v. Zeiger, 182 Ill. 9, 54 N.E. 1006 (1899). 

33 See also Annot., 37 A.L.R.2d 364 (1954). 

34 Sedlock v. Trosper, 307 Ky. 369, 211 S.W.2d 147 (1948). See Annot., 128 A.L.R. 
686, 697, 701 (1940); 15 Am. Jur., Damages § 140 (1938). 

$5 345 Ill. App. 185, 102 N.E.2d 545 (1st Dist. 1951) (abst. dec.). 

86 128 Ill. 549, 21 N.E. 598 (1889). 

87 165 Ill. App. 353, 359-60 (4th Dist. 1911). 
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has never been ruled that a farmer or merchant must show what money 
or profits he is making when working for himself in such trades, in order 
that he may recover for loss of time or inability to work.” 


PROPERTY DAMAGE 


Almost every automobile accident involves some property damage for 
which there may be recovery if liability is established. How may the evi- 
dence concerning this property damage be presented? 

The elements of such recovery and the measure of damages in such 
cases are fairly well defined. An article outlining such elements and measures 
appeared in a previous issue of this publication.*® 


Proof of Ownership 


Of course, before any evidence as to property damage may be heard, 
the plaintiff must establish that he was the owner of the damaged property 
or had such a relationship to the damaged property that he is entitled to 
damages. This ownership is frequently admitted in the pleadings. But, if 
denied, proof of ownership must be submitted. 

The plaintiff himself may testify that he is the owner.®® If there is 
reason to believe that ownership is seriously contested, plaintiff's testimony 
may be supplemented by identifying and offering his certificate of title, 
proving the execution and delivery of a bill of sale, or like evidence of 
ownership.*° 


Where Damage Can Be Repaired 


Usually the damage sought to be recovered is that sustained by one or 
more of the involved vehicles. If this damage can be repaired, the reason- 
able cost of such repairs is recoverable.*! The reasonable cost of repairing 
a motor vehicle may be proved by: 

(a) a mechanic who repaired it and who testifies to the nature and 
extent of the damage observed and repaired by him; *? the work which was 


38 Hickman, Damages in Automobile Negligence Cases, 1953 U. Itt. L. Forum 207, 
223. (This issue of the Law Forum is now out of print.) 

39See Annot., 7 A.L.R.2d 1347, 1348 (1949), where it is said: “Most courts have 
accepted such evidence as sufficient to establish the plaintiff’s ownership of a motor 
vehicle so as to enable him to maintain an action for damage thereto.” 

40 Possession of an automobile may raise a rebuttable presumption of ownership. 
See Pittsburgh Ft. W. & C. Ry. Co. v. Callaghan, 157 Ill. 406, 41 N.E. 909 (1895). 

41 Hardware Mutual Casualty Co. v. Baldus, 316 Ill. App. 283, 44 N.E.2d 947 (4th 
Dist. 1942); Bouton v. Harrison, 317 Ill. App. 152, 45 N.E.2d 510 (2d Dist. 1942) 
(abst. dec.). 

42 This has significance aside from the question of damages. The character and 
extent of damage may be important circumstantial evidence as to the manner in which 
the accident occurred. See Karlin, Evidence in Regard to Physical Facts, supra p. 313, 
at 326. 











Fatt] LOSS OF EARNINGS AND PROPERTY DAMAGE 461 


done by him or under his supervision and the materials used to repair such 
“damage; and the reasonable cost or value of the repairs under the market 
and usual rates in the community where such repairs were made; * 

(b) a mechanic who did not repair the vehicle, but examined it for 
the purpose of estimating the repairs, and who testifies as to the damage 
observed; the labor and materials which, in his opinion, will be reasonably 
required to repair this damage; and the reasonable cost of such repairs; 

(c) testimony by the owner (or other witnesses knowing the facts) that 
the damage sustained has been repaired, that a bill has been submitted for 
that damage, and that the owner has paid that bill. This proof may be by 
offer in evidence of the repair bill, receipted or marked paid by the mechanic 
or garage making the repairs; or the repair bill supplemented by receipt 
showing payment of it; or the repair bill, supplemented by a cancelled 
check to the garage or mechanic, with evidence that the check was used to 
pay the repair bill.*4 

Of course, in any event, the plaintiff should present proof that the 
damages repaired were occasioned by the occurrence involved in the 
litigation. 


Loss of Use 


The value of the repairs is not necessarily the limit of the owner’s 
recovery. Loss of use, where properly pleaded,*® may become an item of 
recovery in this type of case.‘ 

Where recovery for loss of use is sought, evidence should be presented 
(1) concerning the time reasonably required to repair the vehicle; 4? and 
(2) concerning the usual or reasonable rental value per day, week, or other 
involved unit of time, of a like vehicle,*® or, if a replacement vehicle was 


43 Peabody v. Lynch, 184 Ill. App. 78 (1st Dist. 1913). 


44 Such evidence makes a prima facie case that the amount paid for repairs is rea- 
sonable. Byalos v. Matheson, 328 Ill. 269, 159 N.E. 242 (1927); Schmidt v. Sinclair, 
342 Ill. App. 484, 97 N.E.2d 129 (1st Dist. 1951); Finch v. Carlton, 249 Ill. App. 15 
(1st Dist. 1928); Cloyes v. Plaatje, 231 Ill. App. 183 (1st Dist. 1923). 


45 Tr has been held that there can be no recovery for loss of use where not specifi- 
cally claimed in the declaration or complaint. Offner v. Wilke, 208 Ill. App. 463 (2d 
Dist. 1917) (abst. dec.). 


46 Schiro v. Cummings 321 Ill. App. 640, 53 N.E.2d 489 (1st Dist. 1944) (abst dec.); 
Brown v. Steed, 317 Ill. App. 541, 47 N.E.2d 114 (3d Dist. 1943) (abst. dec.) ; Welter 
v. Schell, 252 Ill. App. 586 (1st Dist. 1929); McCabe v. Northwestern Railway Co., 
215 Ill. App. 99 (1st Dist. 1919). 


47 Failure to present such evidence was held fatal in Welter v. Schell, supra note 46. 
48 Welter v. Schell, supra note 46. 








462 AUTOMOBILE NEGLIGENCE CASES [ VoL. 1956 


actually rented, the rental paid therefor, supplemented by proof that such 
rental was reasonable.*® 

Apparently, recovery for loss of use is not limited to commercial 
vehicles.5° Some cases have held that there can be no recovery for loss of 
use unless a replacement vehicle was actually rented. This requirement was 
denied in McCabe v. Chicago & Northwestern Railway Co.,5' and it would 
seem that it has never been the unqualified rule in Illinois.°? 

Under special circumstances, a recovery for loss of profits, rather than 
rental value, has been allowed.5? To make evidence of loss of profits ad- 
missible, there must be preliminary proof showing that it was impossible to 
rent a replacement vehicle.*4 

Where there is a basis for the recovery of profits, the plaintiff should 
present evidence from which the profits can be clearly and certainly estab- 
lished.5> The proof must show the profits derived from the use of the 
vehicle itself, and evidence of expenses involved in operating the vehicle 
should be presented so that the net profit from the operation of the vehicle 
may be determined.®® 


Depreciation in Value 


Frequently after a vehicle has been repaired, its value depreciates. In 
such cases this depreciation becomes an element of the owner’s recovery.5? 

To prove such depreciation, evidence may be presented as to the fair 
cash market value of the vehicle before the occurrence and its fair cash 
market value after repairs have been completed. The method of presenting 
this evidence is similar to that in total loss cases as hereinafter discussed. 


49 The fact of payment would probably make a prima facie showing of reason- 
ableness. 

50 See Lawndale Steam Dye Works v. Chicago Daily News Co. 189 Ill. App. 565 
(1st Dist. 1914) (abst. dec.); Annot., 169 A.L.R. 1074, 1087 (1947); 169 A.L.R. 1100, 
1117 (1947). 

51215 Ill. App. 99 (1st Dist. 1919). 

52 But see Balfour v. Dohrn Transfer Co., 328 Ill. App. 163, 65 N.E.2d 624 (3d 
Dist. 1946), where plaintiff’s failure to attempt to secure a substitute truck was one of 
the reasons for denying recovery for loss of use. 

53 This was the holding in two early taxicab cases: Trout Auto Livery Co. v. 
People’s Gas Light & Coke Co., 168 Ill. App. 56 (1st Dist. 1912); Koch v. Pearson, 219 
Ill. App. 468 (1st Dist. 1920). 

54 Trout Auto Livery Co. v. People’s Gas Light & Coke Co., supra note 53; Hanson 
v. Hall, 202 Minn. 381, 279 N.W. 227 (1938); Universal Taximeter Cab Co. v. Blumen- 
thal, 143 N.Y. Supp. 1056 (1913); Jellum v. Grays Harbor Fuel Co., 160 Wash. 585, 
295 Pac. 939 (1931). 

55 Trout Auto Livery Co. v. People’s Gas Light & Coke Co., supra note 53. 

56 Trout Auto Livery Co. v. People’s Gas Light & Coke Co., supra note 53. 

57 Borgmier v. Wood, 252 Ill. App. 194 (2d Dist. 1929); Welter v. Schell, 252 IIl. 
App. 586 (1st Dist. 1929); Koch v. Pearson, supra note 53; McDonell v. Lake Erie & 
Western Ry. Co., 208 Ill. App. 442 (2d Dist. 1917). 
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Where Damage Cannot Be Repaired 


If the destruction is total or of such degree that the property cannot 
be repaired advantageously, recovery may be had for the difference between 
the fair cash market value before the occurrence and the fair cash market 
value of the salvage or wreckage.58 

The problem is one of presenting evidence to prove value. By whom 
may such proof be made? Must the witness qualify as an expert, or may 
reliance be placed upon lay testimony? 


Who May Testify on Value 


The Illinois courts have held that where property is of “a usual and 
ordinary nature,” such as household goods, the value thereof is a matter of 
common knowledge, and any person, including a housewife, may testify 
as to its value.®® 

In Illinois, automobiles are not considered property of “a usual and 
ordinary nature” allowing the application of this rule. Before a witness 
may testify on the value of an automobile or its components, his qualifica- 
tions to testify on such matters must be shown. 

May the owner, by virtue of such ownership alone, testify concerning 
the value of his automobile? Some authorities hold that he may,* but it has 
been recently held in Illinois that unless otherwise qualified by special knowl- 
edge, the owner is not competent to testify on the value of his automobile.® 

As a foundation for testimony on value, the owner, or others acquainted 
with the facts, should testify concerning the make and model of the 
vehicle, when and where it was purchased, and whether it was new or used 
at that time. If the date of purchase is reasonably close to the date of the 
involved accident, he may be asked, provided the sale was one in the regular 


58 Cook v. Weyant, 346 Ill. App. 465, 105 N.E.2d 310 (3d Dist. 1952) (abst. dec.); 
Bouton v. Harrison, 317 Ill. App. 152, 45 N.E.2d 510 (2d Dist. 1942) (abst. dec.). 

59 Brenton v. Sloan’s United Storage & Van Co., 315 Ill. App. 278, 42 N.E.2d 945 
(4th Dist. 1942). 

60 People v. Butman, 357 Ill. 506, 192 N.E. 564 (1934); Bangert v. Emmco Ins. Co., 
349 Ill. App. 257, 110 N.E.2d 528 (3d Dist. 1953); Hunter v. Empire State Surety Co., 
191 Ill. App. 634 (1st Dist. 1915); Overall v. Chicago Motor Car Co., 183 Ill. App. 276 
(1st Dist. 1913). 

61 Annot., 37 A.L.R.2d 967, 1007 (1954). 

62 Bangert v. Emmco Ins. Co., 349 Ill. App. 257, 110 N.E.2d (3d Dist. 1953), 
where the court held that a farmer plaintiff, whose knowledge of fair cash value was 
gleaned by reading newspaper advertisements and automobile trade publications, who 
had bought and sold cars for his personal use only, and who had never dealt in cars on 
the open market, was not a competent witness with regard to the value of his automobile. 
The court said: “. .. . The decisions in Illinois allowing an owner to give opinion testi- 
mony as to the value of his own personal property are limited to personal articles, 
household goods and the like, which have a peculiar value to the owner by reason of 
their very nature.” Jd. at 268-9, 110 N.E.2d at 533. 
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course of trade, about the purchase price.** He may also be asked about the 
car’s mileage and its general condition prior to the accident. Then, if the 
owner has the qualifying knowledge to permit him to testify concerning 
value, these qualifications should be shown before asking him to express an 
opinion about value. 

To qualify the owner or other witness offered for purposes of testimony 
on value, his testimony must show that he has special knowledge of the 
value of automobiles of the kind involved. This must be knowledge of a 
character not possessed by persons generally. The experience by which such 
knowledge was acquired should be shown. If the witness is to express an 
opinion based upon personal knowledge of the automobile in question, the 
fact of such knowledge and how it was acquired should be shown. It should 
also be shown that such personal knowledge related to a time reasonably 
close to the accident.®* 

Where the qualification has thus been laid, and the witness is to express 
an opinion based upon personal knowledge of the automobile, he may then 
be asked directly: 


“Do you have an opinion as to the fair cash market value of the 1954 
Pontiac automobile of the plaintiff, John Jones, on (the date of the acci- 
dent) and prior to the accident in question?” 


When he answers that he does have such an opinion, he may then be asked 
to state that opinion. 


Hypothetical Questions on Value 


Sometimes it is impossible to produce a qualified witness who has 
personal knowledge of the automobile involved in the accident. In such 
cases, the testimony introduced before the valuation witness testifies should 
be sufficiently detailed to present a complete word picture of the automobile. 
Then, by hypothetical question, a witness who qualifies as an expert may 
be asked to assume an automobile of the make, type, mileage, and condition 
shown by the evidence (including, by way of assumption in the question, 
the specific details proved about the plaintiff's automobile), and to state 
whether he has an opinion concerning the fair cash market value of an 
automobile of the kind described in the hypothesis, on the date of the 
collision and just prior to the occurrence.® Upon his affirmative reply, he 
is then asked to state the opinion. 


63 Johnson v. Canfield-Swigart Co., 292 Ill. 101, 126 N.E. 608 (1920); Sears, Roe- 
buck & Co. v. Mears Slayton Lumber Co., 226 Ill. App. 287 (1st Dist. 1922). 

4 It may be necessary to show by the owner that there has been no change in the 
condition of the property between the last time the witness saw it and the date of the 
accident. 

65“ |. . The opinions of witnesses as to values may be based upon a hypothetical 
statement of what already has been proved in the case,—as to the quality, conditions 
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The same procedures may be followed in proving the depreciated value 
of an automobile after it has been repaired, or the salvage or junk value of 
the vehicle in a case where repairs cannot advantageously be made. In the 
latter case, of course, the witness’s qualifications to testify on the value of 
junked automobiles should be shown. 


Burden of Proving Salvage Value 


Who has the burden of introducing evidence as to the salvage value 
in cases where repairs cannot be made to advantage? As a practical matter, 
the plaintiff frequently does this. But the Illinois Supreme Court has held 
that the burden of proving that the damaged property had a salvage value 
and the extent of such value is on the defendant." 


Owner’s Tax Valuation 


It has been held that the valuation placed by an owner on his auto- 
mobile in his personal property tax schedule is not admissible against him 
on the issue of value.®? 


Other Items of Property Damage 


If a tow charge was incurred in removing the damaged vehicle from 
the scene of the accident to a garage, this expense is a recoverable one. 
There should, of course, be proof of the necessity and reasonableness of 
the charge. A receipted bill for the charge is prima facie proof of its rea- 
sonableness. In the absence of such a bill or of proof of payment, the rea- 
sonableness of the towing charge should be proved in the same way that 
the reasonableness of a repair bill is proved. The distance the vehicle is 
towed should be shown, since the distance is usually reflected in the amount 
of the charge and will necessarily affect its reasonableness. 


GENERAL CONSIDERATIONS 


At various points in this article, the possibility of introducing docu- 
mentary evidence of repair bills, income, etc., has been suggested. It is my 
belief that, whenever possible, oral evidence of such items should be sup- 


and situation of the property,—as well as upon their own actual observation.” Chicago 
& A. R.R. Co. v. Glenny, 175 Ill. 238, 242, 51 N.E. 896, 898 (1898). See also Walker v. 
Bernstein, 43 Ill. App. 568 (1st Dist. 1892); Chicago, M. & St.P. R.R. Co. v. Kendall, 
49 Ill. App. 398 (2d Dist. 1893). 

66 New York, C. & St.L. R.R. Co. v. American Transit Lines, Inc., 408 Ill. 336, 
97 N.E.2d 264 (1951). 

87 Burdick v. Valerius, 172 Ill. App. 267 (1st Dist. 1912). But see Kelley v. People’s 
Nat'l Fire Ins. Co., 262 Ill. 158, 162, 104 N.E. 188, 189 (1914), which states: “.... There 
is a conflict of authority whether a return for taxation made by the owner is admissible 
in evidence as tending to show the value of property, and this court has not had occa- 
sion to settle that question. . . .” 
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plemented by documentary evidence. This is particularly true in jury trials. 
The impact and lasting effect of documentary evidence upon a jury is ordi- 
narily stronger than that of oral testimony. Where a repair man testifies 
that the reasonable cost of repairs was $942.56, it taxes the memory of 
jurors to remember this amount. There is no memory problem when there 
is a receipted repair bill or an estimate in this amount. 

It is my opinion, also, that where evidence as to damages is stipulated, 
there should be some document put in evidence relating to the stipulation. 
Too frequently, a stipulation made into the record in the presence of the 
jury, no matter how carefully dramatized, makes very little impression upon 
the jurors. 

The writer remembers one case in which he was defending against a 
counterclaim. This defense placed the writer on the plaintiffs’ side of the 
table. The action was a combination of a personal injury action by the driver 
of one of the automobiles with a death action for the death of the fifteen- 
months old child of the driver. The child was riding in the automobile in 
its mother’s arms at the time of the collision. The child had received serious 
injuries which did not immediately cause its death, but of which he died 
about six months after the accident. 

Upon the trial of the case defendant’s counsel stipulated that the child’s 
death resulted from injuries sustained in the accident. This stipulation was 
dramatized as much as possible in reading it into the record before the jury. 
After the jury retired and had been out for some time, the presiding judge, 
with the consent of all counsel, in an effort to ascertain whether there was 
a possibility of a verdict, took a position in a room adjoining the jury room 
in which he could hear the jurors’ deliberations. He reported to counsel 
shortly afterward that it appeared that a “hung jury” was in the making. 
But he also reported that he heard one of the jurors say: “Why they never 
proved that the child died as a result of any injury sustained in the acci- 
dent.” This assertion was promptly countered by the statement of another 
juror that she knew that the child died as a result of injuries sustained in 
the accident, because that juror’s daughter was in the hospital at the same 
time the child was being treated there. No juror spoke up to say that it 
had been stipulated that the child died as a result of the occurrence. 

All of which emphasizes a prime tenet in the trial of jury cases, viz: 
never take anything for granted. Make proof of all important issues in a 
way that the jury will understand them. That, after all, is the goal to be 
attained in the presentation of evidence, whether of damages or on the issue 
of liability. Present facts that prove your case or your defense in a way 
that the jury will understand those facts and from that understanding (you 
hope) draw the inference or conclusion which you seek to prove. 
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DIVORCE—FExisting Equities in Property Under the Divorce Act. Cross v. Cross, 5 
Ill. 2d 456, 125 N.E.2d 488 (1955). Kenneth D. Palmer. 
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DIVORCE—Race as a Factor in Determining Child Custody. Fountaine v. Fountaine, 
9 Ill. App. 2d 482, 133 N.E.2d 532 (1st Dist. 1956). Norman L. Olson, Jr. 


EVIDENCE—Declaration Against Interest by a Third Person Since Deceased in Illinois. 
Clark v. Bazzoni & Co., 7 Ill. App. 2d 334, 129 N.E.2d 435 (1st Dist. 1955). 
Clarence DeMoss. 


EVIDENCE—Personal Knowledge Held Not Prerequisite to Admissibility of Ad- 
—. Casey v. Burns, 7 Ill. App. 2d 316, 129 N.E.2d 440 (2d Dist. 1955). Robert 
, sen. 


EVIDENCE—Splitting the Ultimate Issue. Heideman v. Kelsey, 7 Ill. 2d 601, 131 
N.E.2d 531 (1956). David Rarick. 


HUSBAND AND WIFE—Construction of the Separation Agreement. Laleman v. 
Crombez, 6 Ill. 2d 194, 127 N.E.2d 489 (1955). Thomas E. Atchison. 


JOINT TENANCY—Murder of One Joint Tenant by the Other Severed the Joint 
Tenancy. Bradley v. Fox, 7 Ill. 2d 106, 129 N.E.2d 699 (1955). David DeDoncker. 


JUDGMENTS—Rulings by Trial Judges on Alternative Motions for Judgment Not- 
withstanding the Verdict and New Trial. Masters v. Central Illinois Elec. & Gas 
Co., 7 Ill. App. 2d 348, 129 N.E.2d 586 (2d Dist. 1955). Bruce N. Jacobson. 


LEGAL PROFESSION—Practice of Law by a Circuit Court Judge. Schnackenberg v. 
Towle, 4 Ill. 2d 561, 123 N.E.2d 817 (1955). Arnold E. Landsman. 


LICENSES—Licenses Are Not Protectible by Injunction. Burden v. Hoover, 7 Ill. 2d 
286, 129 N.E.2d 463 (1955). June M. Helmig. 


REAL PROPERTY—Creation of an Easement by Implication. Cosmopolitan Nat'l 
ore v. Chicago Title and Trust Co., 7 Ill. 2d 471, 131 N.E.2d 4 (1955). A. Brooks 
ilder. 


REFORMATION OF INSTRUMENTS—Description in Contract Reformed for 
Purchaser. Shmitt v. Heinz, 5 Ill. 2d 372, 125 N.E.2d 457 (1955). John C. Danielson. 


SALES—Contamination of Soft Drink. Sharpe v. Danville Coca-Cola Bottling Co., 9 Ill. 
App. 2d 175, 132 N.E.2d 442 (3d Dist. 1956). Robert M. Culbertson, Jr. 


SPECIFIC PERFORMANCE —Sufficiency of Evidence to Prove Oral Contract to 
Devise. Jatcko v. Hoppe, 7 Ill. 2d 479, 131 N.E.2d 84 (1956). Robert W. Ohlsen. 


TORTS—Contributory Negligence as a Jury Question. Blue v. St. Clair Country Club, 
7 Ill. 2d 359, 131 N.E.2d 31 (1955). Edward T. Okubo. 


WITNESSES—“Interest” of Spouse Under the Dead Man’s Act. Greenwood v. Com- 
mercial Nat’! Bank of Peoria, 7 Ill. 2d 436, 130 N.E.2d 753 (1955). Harold Tenney. 


FEDERAL DECISIONS 


ACCOUNTANCY—Net Profits for Five Years Refers to Indivisible Period. Laystrom 
v. we Copper & Steel Industries, Inc., 133 F. Supp. 130 (N.D. Ill. 1955). 
G. E. Lukas. 


ARMED SERVICES—Military Jurisdiction Over Discharged Serviceman Under the 
Uniform Code of Military Justice. United States ex rel. Toth v. Quarles, 350 U.S. 
11, 23, 76 Sup. Ct. 1, 8 (1955). Edward T. Okubo. 


CIVIL LIBERTIES—Group Power and Freedom of Expression. I.P.C. Distributors, 
Inc. v. Chicago Moving Picture Machine Operators’ Union, 132 F. Supp. 294 
(N.D. Ill. 1955). Dale H. Hoscheit. 
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CONSTITUTIONAL LAW—Contract to Waive Statutory Immunity from Prosecu- 
tion. Regan v. People, 349 U.S. 58, 75 Sup. Ct. 585 (1955). Alister McAlister. 


CONSTITUTIONAL LAW—Forum Not Required to Give Full Faith and Credit to 
Alimony Provisions of Ex Parte Divorce Decree. Armstrong v. Armstrong, 350 
USS. 568, 76 Sup. Ct. 629 (1956). David DeDoncker. 


CONSTITUTIONAL LAW —Party’s Right to be Informed of Privilege Against Self 
Incrimination before Testifying before Grand Jury. United States v. Skully, 225 
F.2d 113 (2d Cir. 1955). Leonard E. Newman. 


CONSTITUTIONAL LAW—Regulation of Visual Care. Williamson v. Lee Optical 
Co., 348 U.S. 483, 75 Sup. Cr. 461 (1955). Therese P. Englemann. 


CONSTITUTIONAL LAW-Statutory Substitute for Privilege Against Self-Incrimi- 
— ae v. United States, 351 U.S. 928, 76 Sup. Ct. 497 (1956). Edward 
. Okubo. 


CONSTITUTIONAL LAW—Supersession of State Sedition Laws. Pennsylvania v. 
Nelson, 350 U.S. 497, 76 Sup. Ct. 477 (1956). Peggy S. Anderson. 


CONTRACTS—Restrictive Employment Covenant Held Void. Welcome Wagon v. 
Morris, 224 F.2d 693 (4th Cir. 1955). Alister McAlister. 


COPYRIGHT—Burlesque or Parody as a Fair Use of Copyrighted Material. Loew’s 
Inc. v. Columbia Broadcasting System, 131 F. Supp. 165 (1955). Norman L. Olson, Jr. 


CRIMINAL LAW—Application of First Degree Murder Statute to Murder Committed 
During Escape from Robbery. Carter v. United States, 223 F.2d 332 (D.C. Cir. 
1955). Robert W. Ohlsen. 


CRIMINAL LAW—Meaning of “Willful” When Used in a Statute. McBride v. United 
States, 225 F.2d 249 (1955). Merrill S. Thompson. 


EVIDENCE—“Intercepted” Radio Messages Suppressed in Criminal Prosecution. 
United States v. Sugden, 226 F.2d 281 (9th Cir. 1955), cert. granted, 351 US. 916, 
76 Sup. Ct. 342 (1956). John C. Danielson. 


INSURANCE—Beneficiary’s Concealment of Insured’s Illness Does Not Forfeit Policy. 
Sly v. United States, 220 F:2d 212 (7th Cir. 1955). Leonard E. Newman. 


INSURANCE—Creating the Contract by Estoppel. Gettins v. United States Life Ins. 
Co., 221 F.2d 782 (6th Cir. 1955). Russell L. Sohn. 


LABOR LAW—Duty to Bargain After Union Loses Majority. NLRB v. Warren Co., 
350 U.S. 107, 76 Sup. Ct. 185 (1955). Merrill S. Thompson. 


LIFE INSURANCE—Change of Beneficiary. New York Life Ins. Co. v. Lawson, 134 
F. Supp. 63 (D. Del. 1955). Thomas E. Atchison. 


LIFE INSURANCE—Divorce Agreement as Bar to Proceeds. John Hancock Mut. Life 
Ins. Co. v. Soluri, 134 F. Supp. 86 (S.D.N.Y. 1955). A. Brooks Wilder. 


REGISTRATION OF TITLES—Validity of Federal Tax Lien Filed Without Des- 
cription as Against Subsequent Purchaser. United States v. Ryan, 124 F. Supp. 
1 (D. Minn. 1954). Bruce N. Jacobson. 


TENANCY IN COMMON—Adverse Possession by a Co-Tenant. Welch v. Unknown 
Heirs, 226 F.2d 776 (D.C. Cir. 1955). John W. Wardell. 


TORTS—Governmental vs. Proprietary Function Distinction Rejected Under Federal 
Tort Claims Act. Indian Towing Co. v. United States, 350 U.S. 61, 76 Sup. Ct. 122 
(1955). Russell L. Sohn. 
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UNFAIR COMPETITION—Mere Copying of a Competitor’s Product Held to Consti- 
tute Unfair Competition. Diebold, Inc. v. Record Files, Inc., 135 F. Supp. 74 (N.D. 
Ohio 1955). Clarence DeMoss. 


UNFAIR COMPETITION—Performers’ Rights When Old Films are Televised. Ettore 
: — Television Broadcasting Corp., 229 F.2d 481 (3d Cir. 1956). Dale H. 
oscheit. 


VENDOR AND PURCHASER-—Specific Performance for Defaulting Vendee. Union 
Bond and Trust Co. v. Blue Creek Redwood Co., 128 F. Supp. 709 (N.D. Cal, 
1955). David Rarick. 


WITNESSES—Use of the Fifth Amendment in Congressional Investigations. Quinn 
v. United States, 349 U.S. 155, 75 Sup. Cr. 668 (1955); Emspak v. United States, 
349 U.S. 190, 75 Sup. Ct. 687 (1955); Bart v. United States, 349 U.S. 219, 75 Sup. 
Ct. 712 (1955). Peggy S. Anderson. 


DECISIONS OF SISTER STATES 


AUTOMOBILES—Driver Not Negligent Where His Sudden Incapacity Unforeseen. 
Keller v. Wonn, 87 S.E.2d 453 (W.Va. 1955). John C. Danielsen. 


CONSORTIUM—Wife’s Right Thereto for Negligent Injury to Husband. Coastal 
Tank Lines v. Canoles, 113 A.2d 82 (Md. 1955). Merrill S. Thompson. 


CORPORA TIONS—Parent Corporation Not Liable for Debts of Subsidiary. Bartle 
v. Home Owners Cooperative, Inc., 309 N.Y. 103, 127 N.E.2d 832 (1955). Thomas 
S. Oehring. 


CRIMINAL LAW—Felony Murder Doctrine Applied to Killing of Co-Felon by Felony 
— Commonwealth v. Thomas, 382 Pa. 639, 117 A.2d 204 (1955). Thomas 
S. Oehring. 


DIVORCE—Amount of Permanent Alimony. Ferguson v. Ferguson, 125 N.E.2d 816 
(Ind. App. 1955). Therese P. Engelmann. 


EVIDENCE—Presumptions in the Criminal Law. People v. Hildebrandt, 308 N.Y. 
397, 126 N.E.2d 377 (N.Y. 1955). David Rarick. 


INSURANCE—Construction of Standard Collision and Comprehensive Provisions of 
Standard Automobile Policy. Barnard v. Houston Fire & Cas. Ins. Co., 81 So. 2d 
132 (La. App. 1955). George J. Van Emden. 


LIBEL AND SLANDER—Reference to a Minister as the “Former Pastor” Held Not 
Actionable Per Se. Nichols v. Item Publishers, Inc., 309 N.Y. 596, 132 N.E.2d 860 
(1956). Robert W. Ohlsen. 


NEGLIGENCE —Liability for Damaging a Public Utility’s Subsurface Property. 
Mountain States Tel. and Tel. Co. v. Kelton, 79 Ariz. 126, 285 P.2d 168 (1955). 
A. Brooks Wilder. 


SALES—Consequential Damages Barred by Contributory Negligence. Nelson v. Ander- 
son, 245 Minn. 445, 72 N.W.2d 861 (1955). Russell L. Sohn. 


SALES—Privity of Contract in Action on Implied Warranty. Lombardi v. California 
Packing Sales Co., 112 A.2d 701 (R.I. 1955). Clarence DeMoss. 




















Notes 


EXAMINATION OF ADVERSE WITNESSES 
UNDER SECTION 60 OF THE CIVIL 
PRACTICE ACT 


Since section 601 has recently been changed by the 1955 Amendments 
to the Civil Practice Act, it is necessary to consider the decisions under the 
former statute * as well as the probable effect of the amendments in order 
to spell out the coverage of the present act. In clauses in which the change 
is substantial, the correlative portions of the old and new acts will be set out 
as the topic heading for the discussion which follows. In clauses which re- 
main substantially unchanged, only the language of the new section will be 
given. The discussion is intended to indicate the probable practice under 
the new section. 


“Upon the trial of any case any party thereto ..., may be called and 
examined ... at the instance of any adverse party.” (New Act) 


Section 60 is very broad on its face, and the question arises whether 
there are any limitations upon the type of proceedings or cases to which it 
may be applied. It is clear from the outset that the section does not apply 
to criminal proceedings governed by the Criminal Code. The definition of 
the scope of the Civil Practice Act in section 1 limits section 60 to civil 
proceedings, in courts of record, for which there are no separate statutes 
governing the calling of adverse witnesses.2 The close problems arise in 


1“Upon the trial of any case any party thereto or any person for whose im- 
mediate benefit the action is prosecuted or defended, or the officers, directors, manag- 
ing agents or foreman of any party to the action, may be called and examined as if 
under cross-examination at the instance of any adverse party. The party calling for the 
examination is not concluded thereby but may rebut the testimony thus given by 
countertestimony and may impeach the witness by proof of prior inconsistent state- 
ments.” Iti. Rev. Stat. c. 110, § 60 (1955). 


2“Upon the trial of any case any party thereto or any person for whose im- 
mediate benefit such action is prosecuted or defended, or the officers, directors, or 
managing agents of any corporation which is a party to the action, may be examined 
as if under cross examination at the instance of the adverse party or parties or any of 
them, and for that purpose may be compelled, in the same manner and subject to the 
same rules for examination as any other witness, to testify, but the party calling for 
such examination shall not be concluded thereby but may rebut the testimony thus 
given by counter testimony. The testimony given under this Section becomes part of 
the record of the case.” Iti. Rev. Stat. c. 110, § 184 (1953). 

3Iui. Rev. Srat. c. 110, § 1 (1955): “The provisions of this Act apply to all civil 
proceedings, both at law and in equity, in courts of record, except in attachment, eject- 
ment, eminent domain, forcible entry and detainer, garnishment, habeas corpus, manda- 
mus, ne exeat, quo warranto, replevin, or other proceedings in which the procedure 
is regulated by separate statutes. In all those proceedings the separate statutes control 
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actions, civil in form but criminal in nature, or in cases in which section 60 
conflicts with a particular statute of equal applicability. Since the number 
of cases decided on these points in Illinois has been comparatively few, 
complete answers must await further litigation. Nevertheless, Illinois courts 
have decided that the element of punitive damages does not deprive the 
parties of the privilege of calling adverse witnesses under section 60. How- 
ever, the section is not available to the parties in civil actions to recover a 
statutory penalty for an offense against the state.5 Also, it must yield to the 
Dead Man’s Act in some cases,* and to other special statutes which, in cer- 
tain cases, regulate the calling of witnesses.” 

The cases fall into a pattern which indicates that the courts, whenever 
they were not governed by a particular statute, have tried to extend the 
boundaries of the section to cover all the cases in which application of the 
statute helped to bring forth the truth without unduly prejudicing any of 
the parties to the action. Apparently, Illinois courts feel that, in ordinary 
civil proceedings, freedom to call adverse parties is as fair to one side as to 
the other, and that, in the absence of extraordinary circumstances, justice 
will best be served by fostering a policy of full disclosure of the facts. 

Given the type of proceedings to which the section applies, the next 


to the extent to which they regulate procedure, but this Act applies as to matters of 
procedure not so regulated by separate statutes.” 

Although the last sentence quoted above was omitted from § 1 of the 1933 Civil 
Practice Act [Itx. Rev. Srat. c. 110, § 125 (1953)], it was supplied by former Supreme 
Court Rule 2 [Ixt. Rev. Srat. c. 110, § 259.2 (1953)], so that the practice remains sub- 
stantially unchanged by the recent amendments. By virtue of this same sentence, § 60 
is available to the parties in many of the proceedings set out in § 1, since the statutes 
governing them are silent as to calling adverse witnesses. See, e.g., Int. Rev. Stat. c. 11, 
§§1-42 (1955) (attachment); Itt. Rev. Stat. c. 45, §§ 1-62 (1955) (ejectment); ILL. 
Rev. Strat. c. 57, §§ 1-22 (1955) (forcible entry and detainer). Many of these separate 
statutes specify that the Civil Practice Act shall govern procedure in so far as it is not 
prescribed by the separate statute itself. 

4 Kulikowski v. Roth, 330 Ill. App. 13, 69 N.E.2d 726 (1st Dist. 1946). Moreover, 
compelling the defendant to testify as an adverse witness does not abuse his constitu- 
tional privilege against self-incrimination, since the action is civil in nature. 

5 Rodisch v. Moore, 178 Ill. App. 286 (1st Dist. 1913). The defendant had wrong- 
fully withheld a will. 

Although this and many other cases have been decided under § 33 of the Municipal 
Court Act [Itx. Rev. Srat. c. 37, § 388 (1955)], all of them are precedent for decisions 
under § 60 of the Civil Practice Act of 1933, since the latter section was patterned upon 
the former. See Itt. ANN. Stat. c. 110, § 184 (Smith-Hurd 1948). 

®See Fredrich v. Wolf, 383 Ill. 638, 50 N.E.2d 755 (1943) (a joint obligor on a 
note was held not to be competent, after the other obligor had died, to testify as to 
his authority to sign the note for both); Schorow v. Schorow, 299 Ill. App. 618, 20 N.E. 
2d 143 (1st Dist. 1939) (abst. dec.); Combs v. Younge, 281 Ill. App. 339 (2d Dist. 1935). 

7In re Estate of Maddox, 331 Ill. App. 108, 72 N.E.2d 450 (1st Dist. 1947) (abst. 
dec.). In this action by an administrator to recover an automobile belonging to the 
estate, adverse examination of the respondent was limited to examination by the court 
under § 337 of the Probate Court Act [ILL. Rev. Strat. c. 3, § 337 (1955)]. But see note 
3 supra. 
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question concerns the effect of any general rules which limit or modify the 
privilege of calling the persons whom the section permits to be called. Here, 
again, the picture is not complete, but the courts have evinced an attitude 
favoring wide use of the section. Thus, parties may take depositions with- 
out waiving their right to call the same witnesses at the trial,8 and con- 
tinuances may be obtained for purposes of section 60 under the same rules 
that apply in cases of procuring ordinary witnesses.® Furthermore, the 
penalty for not co-operating may be severe. In Hall v. Small,!° where the 
defendant wilfully avoided being called by absenting himself during the 
presentation of the plaintiff’s case, the court gave judgment for the plaintiff 
without hearing any of the defendant’s evidence. Even if the trial court 
were reversed in such a case, the cost of an appeal is deterrent enough to 
discourage such attempts at evasion. 


“... [A]ny party ... or any person for whose immediate benefit such 
action is prosecuted or defended, or the officers, directors, or managing 
agents of any corporation which is a party to the action, may be examined 
. . . at the instance of the adverse party or parties or any of them... .” 
(Old Act) 


“... [A]ny party ... or any person for whose immediate benefit the 
action is prosecuted or defended, or the officers, directors, managing agents 
or foreman of any party to the action, may be called and examined .. . at 
the instance of any adverse party.” (New Act) 


This portion of the new section concerns its coverage in terms of the 
person who may be called. The language of the act is clear; consequently, 
the only problem is who qualifies as a party, a person for whose immediate 
benefit the action is prosecuted or defended, or an officer, a director, a man- 
aging agent, or a foreman. Of these only “managing agents” and “foreman” 
present much difficulty, since proving that a person is an officer, director, 
or a beneficial party in interest is ordinarily easy to do. The term “foreman” 
is apt to be most troublesome, since it was the only one added by the recent 
amendment. Definitions developed in cases where the ultimate decision de- 
pended upon the meaning of these terms are of small value in the present 
inquiry, because the question is for the court on a ruling as to the com- 
petency of a witness. A hint as to their meaning can be gained from the 
cases decided under the section before amendment. 


8 Review Printing & Stationery Co. v. McCoy, 291 Ill. App. 524, 10 N.E.2d 506 
(2d Dist. 1937). 

® See Cairo Lumber Co. v. Corwin, 325 Ill. App. 319, 60 N.E.2d 110 (4th Dist. 1945) 
(continuance denied because calling party failed to support motion with affidavits as 
required by Supreme Court Rule 14). 

10221 Ill. App. 211 (1st Dist. 1921). Although this case was decided under § 33 
of the Municipal Court Act, it is valid under § 60 of the Civil Practice Act, since 
neither of the sections make any provisions for the consequences of attempts to avoid 
them. See note 5 supra. 
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On the whole, the courts have been liberal by allowing a wide range 
of witnesses to be called under the section. Thus, the term “adverse party” 
has been construed to include a party who is adverse in name only.1! How- 
ever, the courts have rejected attempts to call a party’s assignor-for-value,}” 
and a party’s attorney retained to prosecute or defend the suit,!* as persons 
for whose immediate benefit the action is prosecuted or defended. Similarly, 
an “officer” has been limited to mean only persons who are presently 
officers of the party in the suit. Individuals who had immediate super- 
vision over a few employees and authority to contract for the employer,!® 
sales agents with similar authority and supervisory power,'* and even local 
insurance agents 17 have been called as “managing agents.” Since the terms 
of the old act have received such broad interpretation, it is reasonable to 
expect that the courts will permit any individual who has immediate super- 
vision over any employees, or has authority to bind the party in a contract, 
to be called under this section. 

Although the area covered by the statute was broadened somewhat by 
the addition of the word “foreman” in the recent amendment, it was even 
more significantly broadened by deleting the term “corporation.” Whereas 
formerly only officers, directors, or managing agents of a corporate party 
could be called, under the present statute officers, directors, managing 
agents, or foremen of any party may be called. Although most other states 
have statutes similar in purpose to section 60, only eight others have statutes 
with broader coverage.1® 


11See Kleinhaus v. Ohde, 350 Ill. App. 177, 112 N.E.2d 498 (1st Dist. 1953) (not 
error to permit plaintiff to examine adversely a defendant who had originally been 
a party-plaintiff but was made a party-defendant on his own request). 

12 Marcus v. Ratsky, 198 Ill. App. 496 (1st Dist. 1916). This case was decided 
under § 33 of the Municipal Court Act which contained similar language. See note 5 
supra. 

13 Selimos v. New Tom’s Restaurant Co., 340 Ill. App. 417, 91 N.E.2d 909 (1st 
Dist. 1950) (abst. dec.). 

An independent certified public accountant hired to audit the records of a party 
may not be called; but if his testimony is admitted, it will not warrant reversal unless 
it is prejudicial. Jaffe v. Chicago Warehouse Lumber Co., 4 Ill. App. 2d 415, 124 N.E. 
2d 618 (1st Dist. 1955). 

14 Bituminous Cas. Corp. v. City of Harrisburg, 315 Ill. App. 243, 42 N.E.2d 971 
(4th Dist. 1942). There seems to be no reasonable justification for this limitation. 

15 Dixon v. Montgomery Ward & Co., 351 Ill. App. 75, 114 N.E.2d 44 (2d Dist. 
1953). 

16 Paris Flouring Co. v. Imperial Cotto Milling Co., 181 Ill. App. 215 (1st Dist. 
1913). Section 33 of the Municipal Court Act, involved in this case, provided for the 
calling of “managing agents” as adverse witnesses. See note 5 supra. 

17Q’Connor v. Maryland Motor Car Ins. Co., 287 Ill. 204, 122 N.E. 489 (1919) 
(Decided under § 33 of the Municipal Court Act. See notes 5 and 16 supra.) 

18 Cauir. Cope Civ. P. § 2055 (Deering 1953); Ga. Copz ANN. § 38-1801 (1954); 
La. Rev. Stat. §§ 13:3662, 13:3663 (1950); Micu. Comp. Laws § 14220 (1929); Mont. 
Rev. Copes § 93-1901-9 (1947); Pa. Laws 1887, No. 89, § 7, at 160, as amended, Pa. Laws 
1911, No. 39, § 1, at 35; Was. Srat. § 325.14 (1955); Wyominc Comp. Stat. ANN. § 
3-2604 (Supp. 1955). 
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The value of the extension of the section’s coverage cannot be seriously 
~ questioned. If an agent or employee of one of the parties has first-hand 
knowledge of the incident or transaction being litigated, why should he 
not be required to produce this evidence at the request of the opposite 
party? Whether his employer is a corporation, an unincorporated associa- 
tion, a partnership, or an individual should not affect the availability of his 
testimony. 


“... may be examined as if under cross examination at the instance of the 
adverse party or parties or any of them... , but the party calling for such 
examination shall not be concluded thereby but may rebut the testimony 
thus given by counter testimony.” (Old Act) 


“. . . may be called and examined as if under cross-examination at the in- 
stance of any adverse party. The party calling for the examination is not 
concluded thereby but may rebut the testimony thus given by counter- 
testimony and may impeach the witness by proof of prior inconsistent 
statements.” (New Act) 


This portion of the statute raises several interrelated questions. The 
rights of the various parties, the admissibility of the evidence offered under 
section 60, and the weight and effect of the testimony overlap to such a 
degree that it is difficult to present an analysis of each category without 
necessarily impinging upon all of the others. However, in an attempt to 
discover what the statute means, it is necessary to treat each one separately. 


(a) Two-party Suits 


Admissibility of the evidence. Although the statute permits the calling 
party to ask leading questions, the testimony thus elicited is not admissible 
unless it complies with the ordinary rules for admissibility.1® The statute 
provides access to admissible evidence in a more dramatic way, but it does 
not enlarge the area of admissible evidence itself. Clearly, then, the statute 
was meant to provide a more convenient means of disclosing the truth at 
the trial rather than a method for befuddling or dazzling the jury with 
highly interesting but inadmissible details.?° 

Effect of the evidence with respect to the calling party. After the evi- 
dence is in, of what value is it to the calling party? In general, its probative 
weight is the same as that of evidence introduced in any other manner.”! 


19 People ex rel. DeRosa v. Chicago & N.W. Ry. Co., 391 Ill. 347, 63 N.E.2d 401 
(1945); Rzeszewski v. Barth, 324 Ill. App. 345, 58 N.E.2d 269 (1st Dist. 1944) (court 
properly excluded evidence as to the speed of the defendant’s car at a point five or six 
blocks from the scene of the accident). 

20 See Kane v. Wehner, 312 Ill. App. 391, 39 N.E.2d 51 (3d Dist. 1941). The court 
held that the calling party could examine an adverse party for the sole purpose of 
introducing admissions. 

21 See Kokan v. Costello, 347 Ill. App. 41, 105 N.E.2d 915 (1st Dist. 1952); Wood- 
ham v. Miller, 319 Ill. App. 388, 49 N.E.2d 317 (4th Dist. 1943); Crowder v. Nuttall, 285 
Ill. App. 254, 1 N.E.2d 912 (3d Dist. 1936). 
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If the defendant is called as an adverse witness, his testimony is as probative 
as it would have been had he given it in his own behalf.22 However, if the 
plaintiff has called the defendant as an adverse witness and the defendant 
then makes a motion for directed verdict at the close of the plaintiff’s case, 
the court will not consider the testimony given by the defendant that is 
adverse to the plaintiff, but will, in accordance with the usual rule, consider 
the evidence in its light most favorable to the plaintiff.22 This prevents the 
defendant from turning the right of the plaintiff to call adverse witnesses 
into an advantage of his own by moving for a directed verdict. 

Formerly, the right of the parties to rebut, contradict, or impeach the 
testimony given by an adverse witness had been greatly confused by the 
question of whose witness he is when called under this section. Although 
the old common-law rule that a party vouches for the veracity of his wit- 
nesses and is bound by their testimony had been rather thoroughly dis- 
credited,‘ it was still vital enough to torment the courts on questions con- 
cerning adverse witnesses.25 Thus, if the common-law rule were still in 
effect and if the witness became a witness of the calling party under section 
60, the calling party would be bound by his testimony, and the party whom 
the witness represented would have a right to cross-examine him after the 
examination by the calling party.”6 

Under section 60 of the Civil Practice Act, it was never clearly estab- 
lished what the calling party could do about damaging evidence that an 
adverse witness had given. It was clear that the calling party was not bound 
by the adverse witnesses’ testimony, but could rebut it with counter- 
testimony.2? Since it was generally conceded that the calling party could 
not impeach the adverse witness by an attack upon his credibility,”* the chief 


22 Kokan v. Costello, supra note 21. 

23 Reilly Tar & Chemical Corp. v. Lewis, 301 Ill. App. 459, 23 N.E.2d 243 (1st Dist. 
1939). 

243 Wicmore, Evipence §§ 896-899 (3d ed. 1940); 1 Morcan, Basic ProBLEMs OF 
EvipENcE 63-65 (1954); Tracy, HANDBOOK OF THE LAW oF EvipENcE 193 (1952). 

25 See, e.g., Luthy & Co. v. Paradis, 299 Ill. 380, 132 N.E. 556 (1921); Crowder v. 
Nuttall, supra note 21; Combs v. Younge, 281 Ill. App. 339 (2d Dist. 1935). 

26 Combs v. Younge, 281 Ill. App. 339 (2d Dist. 1935) (dictum). 

This common-law rule may also be behind the general belief, existing today, that 
it is mecessary to announce to the court that the witness is being called under § 60. 
The reason behind this practice may be that the attorneys fear that the failure to ex- 
plicitly invoke the statute may leave them at the mercy of the common-law rule, 
being bound by the witness’s testimony, and, at the same time, providing the opposing 
counsel a full opportunity to cross-examine. There is nothing in the statute to support 
either this reasoning or the practice, and no case authority could be found. The 
practice in California, under a very similar statute [Cauir. Cope Civ. P. § 2055 (Deering 
1953)], is to the contrary. Worthington v. Peoples State Bank, 106 Cal. App. 238, 288 
Pac. 1086 (1930); Weir v. New York Life Ins. Co., 91 Cal. App. 222, 266 Pac. 996 
(1928). California’s approach would seem to be the more reasonable one. 

27 ILL. Rev. Strat. c. 110, § 184 (1953). 

28 See Northern Trust Co. v. Archbold, 303 Ill. App. 486, 25 N.E.2d 593 (1st Dist. 
1940). 
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problem concerned what the calling party could do in his efforts to rebut 

~ and what effect the adverse witness’s testimony should have after various 
attempts at rebuttal. Although the calling party did not vouch for the ad- 
verse witness’s veracity, he could not object if the trier of fact did believe 
the testimony given.2® When the calling party neither rebutted nor con- 
tradicted the testimony, it was binding upon him in the absence of circum- 
stances making it either incredible or inapplicable.2® The calling party 
could not on appeal object to the effect given the testimony when it stood 
uncontradicted as the only evidence upon an essential point.*! Although 
cases decided prior to the 1933 Civil Practice Act had held that uncon- 
tradicted testimony by an adverse witness had to be taken as true,®? the law 
had changed under the 1933 act to allow the trier of the facts to disbelieve 
the testimony. 


If the calling party did not vouch for the witness, it seems that he 
should have been able to impeach him. Although a few courts had per- 
mitted prior inconsistent statements of an adverse party to come in,** it was 
never decided under the 1933 act whether such a witness could be impeached 
by the calling party. The courts that allowed the prior statements of a 
party to come in could have been admitting them as admissions by a party- 
opponent.’ The new act appears to be a step in the right direction even 
though it would seem to forbid methods of impeachment other than by 
prior inconsistent statements. The joint committee which drafted the amend- 
ments submitted a draft which broadly permitted impeachment.®> The fact 
that the legislature narrowed the provision to permit impeachment by prior 
inconsistent statements only, is good evidence of a legislative intent to pro- 
hibit other means of impeachment. In summary, the rights of the calling 
party under the present section are comparatively clear: He can rebut, 
contradict by counter-testimony, or impeach by prior inconsistent state- 
ments. A number of other states have similar practices.*¢ 


29 In re Estate of Donovan, 409 Ill. 195, 98 N.E.2d 757 (1951) (dictum). 

30 See In re Estate of Donovan, supra note 29; Stein v. Koch & Co., 350 Ill. App. 
171, 112 N.E.2d 491 (1st Dist. 1953); Woodham v. Miller, 319 Ill. App. 388, 49 N.E. 
2d 317 (4th Dist. 1943). 

$1 Woodham v. Miller, supra note 30. 

32Luthy & Co. v. Paradis, 299 Ill. 380, 132 N.E. 556 (1921). 

388 See, e.g.. Kane v. Wehner, 312 Ill. App. 391, 39 N.E.2d 51 (3d Dist. 1941); 
Paul v. Garman, 310 Ill. App. 447, 34 N.E.2d 884 (2d Dist. 1941). 

34 See note 33 supra. 

35“The party calling for the examination shall not be concluded thereby but may 
rebut the testimony thus given by counter testimony and may impeach the witness.” 
TENTATIVE FinaL DraFt oF PRoposEep AMENDMENTS TO THE ILLINOIS Civit Practice Act 
AND RULES OF THE SUPREME Court oF ILLINoIs § 60 (1954). 

36 Ark. Stat. ANN. § 28-706 (1947); Brown v. Meyer, 137 Kan. 553, 21 P.2d 368 
(1933); see Labrie v. Midwood, 273 Mass. 578, 174 N.E. 214 (1931); New Mex. Srart. 
ANN. § 20-204 (1941); Cope or Va. § 8-292 (1950). 
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Effect of the evidence with respect to the party whom the witness 
represents. Suppose the testimony given on adverse examination is damaging 
to the party whom the witness represents. What can the injured party do 
about it? Under the common law, the witness became the witness of the 
calling party who vouched for his veracity. The result was that the opposite 
party had a right to cross-examine him immediately upon the same matters.°7 
Even if it is admitted that the opposite party should have a right to cross- 
examine when the calling party vouches for the witness, this rule should not 
disturb the courts after the law has changed so that the calling party no 
longer vouches for the witness. It is believed that the courts should dis- 
regard the common-law theory altogether and focus their attention upon 
the orderly presentation of the truth upon the trial. 

Whether or not the party whom the witness represents should have a 
right to examine or cross-examine after examination under section 60 by the 
calling party should depend upon the inherent danger that an artful cross- 
examiner may have produced testimony that misrepresents the truth. For- 
tunately, the Illinois courts have generally adopted this pragmatic approach 
with the result that the right of the party whom the witness represents to 
examine the witness immediately is left largely in the discretion of the trial 
court.8 A denial of the right to examine is error, but the reviewing courts 
will not reverse the decision unless the party was prejudiced thereby.®® 
Ordinarily, the right is to examine as if on direct examination rather than 
to cross-examine; and the examination is limited to the issues upon which 
the witness testified when examined by the adverse party.*° In one inter- 
esting case,*! the defendant’s attorney introduced an affirmative defense 
while examining the defendant after the latter had been called by the 
plaintiff. The court reversed, holding that the defendant’s case-in-chief 
must wait until after the plaintiff had closed his case. This case amply 
illustrates the desire of most Illinois courts to protect the parties within the 
framework of the statute without questioning the validity of the act itself. 


(b) Multiple Party Suits 


Although the practical difficulties are minimum in an ordinary two- 


87 See note 26 supra. 

88 Kubin v. Chicago Title & Trust Co., 307 Ill. App. 12, 29 N.E.2d 859 (1st Dist. 
1940) (witness died before the calling party had completed the examination under 
§ 60). 

39 Kubin v. Chicago Title & Trust Co., supra note 38; Branch v. Woulfe, 300 Ill. 
App. 472, 21 N.E.2d 148 (1st Dist. 1939). 

40 See Edwards v. Martin, 2 Ill. App. 2d 34, 117 N.E.2d 864 (3d Dist. 1954); 
Conley v. National House Furnishing Co., 292 Ill. App. 558, 11 N.E.2d 828 (4th Dist. 
1937). 

The practice in Wisconsin is similar. See Breuer v. Arenz, 202 Wis. 453, 233 N.W. 
76 (1930). 

“1 Horner v. Bell, 336 Ill. App. 581, 84 N.E.2d 672 (2d Dist. 1949). 
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party suit, the picture becomes more complicated in multiple party suits. 
Since the rights of the co-parties, usually defendants, cannot be quickly 
deduced from the statute, the courts have been left free to formulate the 
principles from the facts in each case. Consequently, the picture is far from 
complete. However, the more common situations upon which there is sub- 
stantial agreement do form a basis for prediction as to the holdings of the 
courts in the unusual situations yet to be passed upon. 

Admissibility of the evidence. In the ordinary case of joined parties 
where the issues are similarly joint, courts hold that the evidence of one 
party is admissible and competent against his co-parties.*2 A good example 
of this situation is the multiple automobile accident in which it is often 
difficult to ascertain who really was at fault.4* A step removed from this 
case is the case in which a passenger in one car joins his own driver and 
the driver of a colliding car.44 For purposes of admitting evidence given 
by one of the parties against his co-party, the courts treat the two situations 
the same by holding the evidence admissible in both.*® A similar result was 
reached in a suit by a sub-contractor against the main contractor and the 
owner, even though the contractor’s liability was based on contract and the 
owner’s liability upon title to the property as well as upon contract.“ It 
can be seen that in cases where a fact or set of facts is vital to more than 
one party, the courts admit the evidence of one party against his co-party. 

On the other hand, the courts will not admit evidence of one party 
that bears upon issues that are pertinent only in the suit against his co-party. 
This situation, thus far, has arisen only in cases where two suits have been 
consolidated upon plaintiff's motion, but it is conceivable that the same 
problem may arise under Illinois’ liberal joinder statute in the ordinary 
case of joined parties. In Lantz v. Dortman,* the court allowed plaintiff’s 
motion to consolidate a suit against the driver of the accident-causing auto- 
mobile with a suit against a tavern-keeper under the Dram Shop Act for 
selling liquor to the intoxicated driver. The plaintiff, on adversely examin- 
ing the tavern-keeper, tried to elicit evidence upon the driver’s state of 
intoxication. The appellate court held that the trial court had properly 
excluded the evidence, since it was relevant only upon the dram shop case 
to which the driver was not a party. Regardless of what one may think 
about the wisdom of this decision, it is clear that the court in its attempt 


42 See, e.g., Edwards v. Martin, supra note 40; Day v. Ukena, 351 Ill. App. 26, 113 
N.E.2d 574 (3d Dist. 1953). 

48 See, e.g., Cascio v. Bishop Sewer & Water Co., 2 Ill. App. 2d 378, 119 N.E.2d 
531 (1st Dist. 1954); Edwards v. Martin, supra note 40. 

44 See, e.g., Day v. Ukena, supra note 42. 

45 See, e.g., Cascio v. Bishop Sewer & Water Co., supra note 43; Edwards v. 
Martin, supra note 40; Day v. Ukena, supra note 42. 

46 Tllinois Malleable Iron Co. v. Brennan, 174 Ill. App. 38 (1st Dist. 1912). 
47 324 Ill. App. 564, 58 N.E.2d 922 (ist Dist. 1945). 
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to keep the two suits separated was trying to avoid prejudice to the driver- 
defendant by confusion of the issues. From the foregoing, it can be seen 
that there is a good chance that a court might bar the evidence of one 
party against his co-party when the evidence bears only on an issue between 
the adverse party and the co-party, even though the co-parties were joined 
from the beginning of the suit. 

Effect of the evidence with respect to the co-parties. With the chance 
of prejudice being very great in cases with many parties and many issues, 
the need for some kind of safeguard is obvious. The courts eliminate the 
danger by allowing one co-party to immediately examine his co-party after 
the latter’s examination by the adverse party. Thus, one defendant can 
examine his co-defendant immediately after the plaintiff has examined him 
under section 60.48 However, the co-defendant cannot cross-examine, and 
must limit the examination to matters upon which the defendant testified 
while under adverse examination by the plaintiff.4® The rationale is that 
the defendant on adverse examination is neither the plaintiff’s nor the co- 
defendant’s witness so that neither of them is bound by his testimony. 


If the co-defendant is not bound by the defendant’s testimony on 
adverse examination, may he impeach the defendant? When the defendant’s 
testimony is adverse to the co-defendant, it seems that the latter should be 
permitted to impeach the defendant, and at least one case has so held. In 
Algozino v. Welch Fruit Products Co.,®° the defendant was interested in 
seeing the plaintiff prevail and the court permitted the co-defendant to show 
this by prior inconsistent statements. Although this problem has not arisen 
in many cases, it is submitted that the courts in following their usual, 
realistic approach to similar problems, will probably allow a party to im- 
peach his co-party when the latter’s testimony proves that he is, in fact, 
a hostile witness. 


Conclusion 


It is obvious that a great many questions that may arise under section 
60 cannot now be answered with any confidence. However, it is expected 
that the courts will continue toward the goal of a candid presentation on 
the trial of the whole truth by judging the individual questions as they 
arise by this standard. It is clear that the statute, as amended, is a step in 


that direction. 
Joun W. WarbELL 


48 Cascio v. Bishop Sewer & Water Co., supra note 43; Edwards v. Martin, 2 Ill. 
App. 2d 34, 117 N.E.2d 864 (3d Dist. 1954) (dictum). 

49 See note 48 supra. 

California courts follow a similar practice except that a defendant may cross- 
examine his co-defendant after the examination in chief by the plaintiff. Smellie v. 
Southern Pacific Co., 128 Cal. App. 567, 18 P.2d 97 (1933); Gates v. Pendleton, 71 Cal. 
App. 752, 236 Pac. 365 (1925). 

50 345 Ill. App. 135, 102 N.E.2d 555 (1st Dist. 1951). 




















Comments 


A CHANGE IN THE FINAL JUDGMENT RULE AS APPLIED 
TO MULTI-CLAIM ACTIONS IN ILLINOIS 


Section 77 of the Illinois Civil Practice Act! states that an appeal shall 
lie to the appellate or supreme court to review only final judgments, orders, 
or decrees entered by inferior courts. This section codifies the “final judg- 
ment rule” of appellate procedure which was enunciated by the Illinois 
Supreme Court as early as 1844.2 The rule appears simple and concise— 
yet as Justice Brown of the United States Supreme Court pointed out, 
“probably no question ... has been the subject of more frequent discussion 
in this court than the finality of decrees.” * This judicial uncertainty as to 
what is final for purposes of appeal is the result of an attempt to balance the 
inclination to discourage wasteful piecemeal review against the danger of 
denying justice by delay. Special difficulties have been encountered in 
multi-claim actions where a court completely disposes of one or more, but 
less than all, of the claims pleaded. 

Historically, courts have treated nothing less than the entire case as a 
judicial unit for purposes of appeal.t However, the recent liberal attitude 
with respect to joinder of claims, at both state and federal levels,® has 
“demonstrated a need for relaxing the restrictions upon what should be 
treated as a judicial unit for purposes of appellate jurisdiction.” ® The Illi- 
nois court in Wyman v. Hageman stated that “the final decision from which 
an appeal lies does not mean, necessarily, such decision or decree, only, 
which finally determines all the issues presented by the pleadings. .. .” 7 

With that question settled, the courts were left with the question of 
what is to constitute a “final” disposition of a single claim within a multi- 
claim suit? The answer to this question was apparently found within the 
limits of three major requirements.’ To be final for purposes of appeal there 


1Tuyt. Rev. Stat. c. 110, § 77 (1955). 

2 Hedges v. County of Madison, 6 Ill. (1 Gilm.) 306 (1884). Lack of finality is 
generally fatal to appellate jurisdiction. McDonald v. Walsh, 367 Ill. 529, 12 N.E.2d 206 
(1937). 

3 McGourkey v. Toledo & Ohio Cent. R.R., 146 U.S. 536, 544, 13 Sup. Crt. 170, 
172 (1892). 

4 Sears, Roebuck and Co. v. Mackey, 351 U.S. 427, 76 Sup. Ct. 895 (1956). 

5 See, e.g., Itt. Rev. Srat. c. 110, § 44 (1955); Feo. R. Civ. P. 18-22. 

6 Supra note 4, at 432, 76 Sup. Ct. at 898. 

7 318 Ill. 64, 73, 148 N.E. 852, 855 (1925). This principle had been espoused as early 
as 1886, long before Illinois had any statutory provision abandoning the entire case as 
the judicial unit for appeal. Hemphill v. Collins, 117 Ill. 396, 7 N.E. No. 496 (1886); 
6 Nicuots, Ittmots Civit Practice § 5902 (perm. ed. 1942). 

8 These requirements are deduced from an analysis of Illinois and federal case law. 
See, e.g., Sears, Roebuck and Co. v. Mackey, supra note 4; Roddy v. Armitage-Hamlin 
Corp., 401 Ill. 605, 83 N.E.2d 308 (1949). For an exhaustive dissertation on appellate 
review in Illinois, see Kelly, Right To Appellate Review, 1952 U. Int. L. Forum 25. 
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must be: (1) an ultimate disposition (2) of a claim for relief (3) which is 
separate and independent from remaining claims. For example, an order 
dismissing a complaint with leave to file an amended complaint within ten 
days does not constitute an ultimate disposition of the claim and is not ap- 
pealable.? An order striking the name of an attorney and prohibiting him 
from appearing as counsel for a party litigant is an ultimate disposition of 
that issue but does not concern a claim for relief and is not appealable.!° 
Where two claims, asking for the same relief, are joined in the same com- 
plaint, count one involving shareholder’s rights growing out of the execu- 
tion of a lease and count two involving a derivative action in favor of the 
corporation’s right in the same lease, a dismissal of count one would be an 
ultimate disposition of a claim for relief—but it is questionable whether it is 
separate and independent from the remaining claim. The Illinois court held 
the dismissal appealable but there is present the very obvious possibility 
of duplication of judicial effort. 

In 1955 the Illinois General Assembly added to this area of appellate 
procedure by enacting Civil Practice Act, section 50, subsection 2, which 
reads: 


“If multiple parties or multiple claims for relief are involved in an ac- 
tion, the court may enter a final order, judgment, or decree as to one 
or more but fewer than all of the parties or claims only upon an express 
finding that there is no just reason for delaying enforcement or appeal. 
In the absence of that finding, any order, judgment or decree which 
adjudicates fewer than all the claims or the rights and liabilities of fewer 
than all the parties does not terminate the action, is not enforceable or 
appealable and is subject to revision at any time before the entry of an 
order, judgment or decree adjudicating all the claims, rights and lia- 
bilities of all the parties.” 12 


This provision closely parallels Federal Rule 54(b).1* In view of the 
conflicting interpretations of 54(b) by the federal courts,!* it would seem 
that Illinois faces a difficult problem in the interpretation of its own statute. 
An analysis of federal case law * and comments by writers 1* suggests three 
possible constructions. 


® Thompson v. Contreras, 340 Ill. App. 527, 92 N.E.2d 340 (1st Dist. 1950). 

10 See People v. Graber, 394 Ill. 362, 68 N.E.2d 750 (1946). 

11 Roddy v. Armitage-Hamlin Corp., supra note 8. 

12] rr, Rev. Stat. c. 110, § 50(2) (1955). 

18 Fep. R. Civ. P. 54(b). 

14 Compare Bendix Aviation Corp. v. Glass, 195 F.2d 267 (3d Cir. 1952), with 
Flegenheimer v. General Mills, Inc., 191 F.2d 237 (2d Cir. 1951). 

15 See, e.g., Sears, Roebuck and Co. v. Mackey, 351 U.S. 427, 76 Sup. Ct. 895 (1956); 
Bendix Aviation Corp. v. Glass, supra note 14. 

16 See, e.g., 6 Moore, FEDERAL Practice §§ 220-30 (perm. ed. 1953); Notes, 62 YALE 
L.J. 263 (1953), 65 Harv. L. Rev. 1245 (1952). 
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A so-called “negative affect” is the essence of the first possible con- 
struction.’7? This employs the trial judge’s “express finding that there is no 
just reason for delaying enforcement or appeal” as an added formality pre- 
requisite to the determination of finality by the appellate courts. Absent 
this formality, an otherwise final order remains interlocutory. (The appel- 
late court would still determine whether the claim is sufficiently separate 
and independent to be appealable). Two major procedural advantages are 
inherent in this view: (1) the trial judge can, in the exercise of his discre- 
tion, and in the interest of justice, withhold appealability from a claim which 
he believes ought to await the adjudication of other claims; (2) the added 
formality provides notice to the parties as to the appealability of an ad- 
judicated claim. This second advantage relieves the overburdened appellate 
structure of precautionary appeals by attorneys who, rather than chance 
the expiration of the jurisdictional time to appeal a final decision, immedi- 
ately sought review of all cases of doubtful appealability.'® 

A second construction combines the “negative affect” with an unlimited 
“affirmative affect.” The trial judge is given the added power to convert 
any previously interlocutory order into a final appealable order merely by 
labeling it with the statutory “express finding.” 1° With reference to the 
three major requirements of finality mentioned earlier, when given unlimited 
affirmative power, the trial judge has complete discretion in determining 
what is an ultimate disposition, what is a claim for relief, and what is separate 
and independent. 

A third construction combines the “negative affect” with a modified 
“affirmative affect.” This modified affirmative power clothes the trial judge 
with discretion extending only to the determination of what is separate and 
independent. Thus, the trial court may weigh the injustice of delay against 
the inefficiency of piecemeal appeals and in light of those policies determine 
whether the adjudicated claim is sufficiently independent to warrant immedi- 
ate appeal. This interpretation is apparently espoused by the United States 
Supreme Court in Sears, Roebuck and Co. v. Mackey.”° 

The Illinois courts will adopt one of these three interpretations. It is 
submitted that the phraseology, “the court may enter a final order,” 21 is 
clearly too restrictive to allow an unlimited “affirmative affect.” Use of the 
adjective “final” negates a grant to the trial judge of the power to make any 


17 This minimum affect was at least implicitly recognized in Dickinson v. Petroleum 
Conversion Corp., 338 U.S. 507, 70 Sup. Ct. 322 (1950). 

18 Sears, Roebuck and Co. v. Mackey, supra note 15. 

19 Justice Frankfurter, dissenting in Sears, Roebuck and Co. v. Mackey, 351 US. 
427, 76 Sup. Ct. 895 (1956), believes that this view actually exists under the majority 
opinion. 

20 351 U.S. 427, 76 Sup. Ct. 895 (1956). 
21 Tut. Rev. Stat. c. 110, § 50(2) (1955). 
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or all orders appealable merely by an express finding that there is no just 
reason for delay.?? 

Thus the choice is seemingly between the first and third possible 
statutory constructions. Since the third construction completely incorpo- 
rates the “negative affect” and with it, all its advantages, the question ap- 
parently is the propriety of vesting even the modified affirmative power in 
a trial judge. To grant such affirmative power would result in the trial 
court having the discretion to determine what claim is so independent as to 
be appealable, where traditionally the appellate court exercised this discre- 
tion. 

The competing policies to be reconciled are piecemeal review versus 
unjust delay. It is generally believed that the exercise of this discretion 
pertaining to the requirements of finality by numerous, relatively liberal 
trial judges, would result in many more piecemeal appeals.” It is question- 
able, however, whether this result would follow, since Illinois appellate 
courts have been traditionally liberal ** in allowing piecemeal review. This 
same liberality also results in a scarcity of problems concerning unjust de- 
lay in Illinois. Further, controversial cases in this area ordinarily involve 
several claims which could have been filed as separate suits.2° Thus the 
choice seems to be between piecemeal trial litigation and piecemeal appeals. 
If the privilege of separate appeals in multi-claim suits is not liberally 
granted, the parties will be driven to bringing separate suits and the econ- 
omy of liberal joinder of claims will be compromised.”¢ 

One benefit from this transfer of discretion to the trial court could 
be the conservation of the attorney’s efforts in preparing his appeal. In 
every appeal dismissed for want of jurisdiction due to the final judgment 
rule, the attorneys involved were probably prepared to argue the case on its 
merits. Much of this preparation is wasted by the natural course of events 


22It can be argued that since § 78 of the Civil Practice Act expressly provides that 
certain interlocutory orders are appealable, there are, by implication, others that are not 
appealable. This is the familiar rule of construction, expressio unius, which would 
seem to refute an unlimited “affirmative affect.” However, in rebuttal, it could be said 
that those interlocutory orders which, by implication, are not appealable are merely 
those not labeled by the trial court pursuant to § 50(2). Section 78 would then be con- 
sistent with the unlimited “affirmative affect.” 

23 See Sears, Roebuck and Co. v. Mackey, 351 U.S. 427, 76 Sup. Ct. 895 (1956) 
(dissent). See also Note, 65 Harv. L. Rev. 1245 (1952). 

24See Itt. ANN. Stat. c. 110, § 50(2) (Joint Committee Comments) (Smith-Hurd 
perm. ed. 1955). See also, e.g., Roddy v. Armitage-Hamlin Corp., 401 Ill. 605, 83 N.E. 
2d 308 (1949); Hoier v. Kaplan, 313 Ill. 448, 145 N.E. 243 (1924). 

25 See, e.g., Roddy v. Armitage-Hamlin Corp., supra note 24. 

26 However the economy need not be entirely lost since a party, facing a possible 
denial of his privilege to appeal, could file separate suits and then move to have them 
consolidated. This would preserve both economy and the separateness of the judgment 
and appealability. Int. Rev. Srat. c. 110, § 51 (1955), Duncan v. Suhy, 378 Ill. 104, 
37 N.E.2d 826 (1941). 
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following such a dismissal. A portion of this waste would be obviated by 
transferring to the trial judge the discretion to determine separability.?7 

Furthermore, the trial judge’s greater familiarity with the questions in- 
volved in the particular multi-claim suit places him in a more advantageous 
position to determine appealability in difficult cases.28 His more detailed 
consideration of prospective appeals could be had on a lower level without 
clogging appellate facilities.2® It should be pointed out that if the trial judge 
is not granted the discretion to determine when a claim is sufficiently 
separate to be appealable, he would be justified in labeling all ultimate dis- 
positions of claims for relief with an “express finding” that there is no cause 
for delay. This would assure the parties that the discretion was being 
exercised by the proper tribunal—the appellate court—but it would un- 
desirably replace precautionary appeals with precautionary labeling. 

It is submitted that section 50, subsection 2 of the Illinois Civil Practice 
Act should be construed as a grant to the trial judge of the power to exercise 
his discretion in deciding when an otherwise final order is or is not suffici- 
ently separate to be appealable. Vesting the trial judge with this power 
would be another step away from the rigid, hypertechnicality of the com- 
mon law and would give the courts the power to make this area of appellate 
procedure more flexible and responsive to the changing needs of an in- 
creasingly complex legal structure. 

Merri S. THOMPSON 


DOES DOWER PAY ITS WAY IN ILLINOIS? 


Although the word dower is of French origin,’ the idea of dower in 
the English law long antedates the Norman invasion and has its roots in 
ancient Germanic law. The earliest form of dower apparently consisted 
of the right of the widow to remain in her late husband’s house with his 
heir.? By the late fifteenth century, however, custom and judicial decision 
had impressed a complex doctrine upon the English law, and Littleton him- 
self discusses no less than five distinct kinds of dower.’ One of these va- 
rieties, dower by common law, has survived to become the basis of the 
American law of dower.* 


27 Note, 62 Yate L.J. 263 (1953). 
28 See Sears, Roebuck and Co. v. Mackey, supra note 23. 


29 Of course there would be left in the hands of the appellate court the ultimate 
safeguard of the power to reverse the trial court for abuse of discretion. 


1 Wesster, INTERNATIONAL Dictionary (2d ed. unabridged 1952). 

2 Haskins, The Development of Common Law Dower, 62 Harv. L. Rev. 42 (1948). 
8 LITTLETON, TENURES § 51, as cited in Haskins, supra note 2, at 55 n. 75. 

* Haskins, supra note 2, at 55. 
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Dower, as it developed historically, tended to accomplish four ob- 
jectives. The first, and traditionally the primary objective, was to provide 
a measure of economic security to widows. Second, dower provided a 
social benefit to the widow, since it gave her an interest in land in an age 
when social position was closely connected with land and tenure. Third, 
dower provided the widow with a means of supporting younger children 
who were otherwise left practically destitute wherever the rule of primo- 
geniture operated. Fourth, dower promoted family unity, since a widow 
was entitled to the assignment of a small house in addition to her lands and 
was thereby encouraged to remain on the land near her descendants.5 


Today only one of the four traditional objectives can reasonably be 
described as significant: the provision of a measure of economic security 
to widows. Moreover, as Professor Powell points out,® there is serious 
dissatisfaction with the way in which dower accomplishes even this one 
remaining objective. It is argued that, in the first place, a life estate in 
one-third of her husband’s realty is too small to provide for a widow’s needs, 
particularly since modern estates often consist largely of personalty. 
Secondly, it is argued that an unqualified priority of dower over creditors 
of the deceased is unfair, since the surviving spouse may be presumed to 
have benefited equally with her husband by the creation of the debts. 
Finally, it is argued that dower runs counter to modern doctrines designed 
to promote the free alienability of land. 

Despite these objections, of the fifty-one American jurisdictions,’ 
fourteen have retained dower without significant change in the interest it 
represented at common law.’ Twenty-two others, including IIlinois,® have 
impressed major modifications on common-law dower, and fifteen juris- 
dictions have eliminated dower entirely or changed the interest to a simple 
distributive share in fee.1° As one writer has observed, the modern 


5 Id. at 47. 

62 Powe t, REAL Property § 217 (1950). 

™ The 48 states plus Alaska, District of Columbia, and Hawaii. 

8 At common law, a surviving widow’s dower interest was a life estate in one- 
third of all land in which her husband had been seised of an estate of inheritance during 
coverture, provided the husband’s estate was of such nature that the issue of the marriage 
might have inherited it. WrL1ams, Cases AND MATERIALS ON THE LAW OF PROPERTY 
202 (1954). 

®In Illinois, inchoate dower does not vest automatically upon death. The surviv- 
ing spouse must elect to take dower and give notice thereof. Int. Rev. Stat. c. 3, § 171 
(1955). Moreover, dower applies equally to the surviving spouse of either sex. Id. § 
170. 

10Tn eight of these states, dower was eliminated in connection with the adoption 
of a community property system. For a detailed discussion of dower in American 
jurisdictions, see PowELL, op. cit. supra note 6, § 217. 
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American statutory pattern shows a strong movement toward simplifying 
dower to the point where the surviving spouse is, in effect, a simple dis- 
tributee who is specially protected only from testate disinheritance." 

If dower were eliminated in Illinois, existing statutory provisions would 
provide a surviving spouse with a share of the realty owned by an intestate 
deceased spouse at death,!* and would protect a surviving spouse from 
disinheritance by a testate deceased spouse.!* Since this is true, dower really 
adds but two items to the total scheme of property distribution at death: 
it gives a surviving spouse who has not released the right of dower an 
interest in lands owned by the deceased spouse during coverture and con- 
veyed by him prior to death; and it gives a surviving spouse priority over 
creditors with respect to any lands in which dower is perfected. Under 
either of these situations, election of dower may place a surviving spouse in 
a uniquely advantageous position. This result may be highly desirable as a 
matter of social policy; on the other hand, dower interests remain perpetual 
clogs on the marketability of land, and may operate in derogation of the 
rights of bona fide purchasers of land or of creditors of the deceased spouse. 
Although it is obvious that thousands of land transactions are complicated 
and made more expensive due to the necessity of assuring in each case 
that the title is not clouded by inchoate dower, it is not nearly so obvious 
that a correlative benefit accrues to surviving spouses. 

During the past fifteen years there have been fourteen decisions 
squarely involving dower in Illinois appellate and supreme courts.'* Of 
these, only one awarded a surviving spouse a dower interest resulting in a 
more valuable economic benefit than she could have obtained under other 
statutory provisions in effect.15 Seven cases were brought on technicalities 
for the benefit of a spouse who was in fact not entitled to dower; '* few 


11 PowELL, Op. cit. supra note 6, at 164. 

12 Thi. Rev. Stat. c. 3, § 162 (1955). 

18 1d. § 168. 

14See the following topics in CALLAGHAN, ILLtNot1s Dicest (3d ed. 1956): Vol. 8, 
ConsTITUTIONAL Law § 292, CovENANTS § 16; vol. 12, DEEpDs or CoNVEYANCE § 115, Dower 
(all sections). 

15 Mohr v. Sibthorp, 395 Ill. 418, 69 N.E.2d 487 (1946). The husband failed to re- 
deem his property after it had been sold at a judicial sale at a grossly inadequate price. 
Thereafter, plaintiff wife, during the lifetime of her husband, filed a complaint for 
redemption on grounds that her inchoate right of dower had not been set off and paid 
to her as required by statute. (Int. Rev. Stat. c. 77, § 14a (1941)). Held: Decree for 
plaintiff wife affirmed. Her marital rights place her in the same position as a creditor, 
hence she has the right to redeem. 

16 Mayer v. Reinecke, 130 F.2d 350 (1942): Surviving spouse brought suit for 
estate tax refund on grounds that dower (and therefor a statutory share in lieu thereof) 
did not pass by virtue of the death of a spouse, hence could not be subjected to estate 
taxes. Held: judgment against defendant tax collector reversed. Dower vests only at, 
and by virtue of, death. Petta v. Host, 1 Ill. 2d 293, 115 N.E.2d 881 (1953): Decedent 
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opinions, if any, in this series of expensive, futile litigations show equities 
which favor the losing surviving spouse. Five cases were brought on techni- 
calities for the benefit of parties other than surviving spouses.'? The re- 


was a bigamist who had married and promptly deserted his first wife twenty-six years 
before his death. Three years after probate, having only then learned of the death, the 
first wife reopened probate proceedings and was declared the lawful surviving spouse. 
She then proceeded against all property ever owned by decedent, claiming both dower 
and statutory fee interests. Held: Decree for defendant affirmed. Under these facts, 
bona fide purchasers should be protected as a matter of policy. (See Comment, 1954 
U. Itt. L. Forum 162 for a discussion of this case.) Lasky v. Smith, 407 Ill. 97, 94 N.E. 
2d 898 (1950): Defendant husband was divorced by his wife. On her death, he attempted 
to claim dower in her realty on grounds that the divorce proceedings contained various 
technical defects. Suit was brought to quiet title against him. Held: Decree for 
plaintiff affirmed. The divorce decree being valid, it barred dower. 

Classen v. Heath, 389 Ill. 183, 58 N.E.2d 889 (1945): Defendant was the divorced 
wife of decedent. Having failed to elect dower during the statutory period allowed, 
she then claimed common-law dower on the theory that the Illinois statute applies only 
to “surviving spouses” and not to “divorced wives.” Held: Order of the court below 
in favor of plaintiff affirmed. For purposes of the statute, a divorced wife is equivalent 
to a surviving spouse. (For an adverse comment on this decision, see Comment, 23 Cut.- 
Kent L. Rev. 213 (1945).) 

Dial v. Dial, 378 Ill. 276, 38 N.E.2d 43 (1941): The portion of the case involving 
dower was litigated only because the widow argued that, in spite of express contrary 
language, the 1940 Probate Act entitled her to one-half of her husband’s realty in fee, 
and to dower in the other half. Held: The decree in favor of the widow reversed on 
this point. The express provisions of the Probate Act must apply. (For a discussion 
of this case, see Notes, 20 Cut.-Kent L. Rev. 179 (1942), 30 Inv. B. J. 375 (1942).) 

Parker v. Ter Bush, 344 Ill. App. 354, 100 N.E.2d 810 (1951): Defendant wife had, 
in a pre-divorce settlement, agreed to release all dower claims. Through error, the 
divorce decree omitted this provision. Thereafter, defendant refused to execute a 
formal release of dower, and plaintiff was forced to bring suit to amend the decree of 
divorce and quiet title. Held: For plaintiff. 

Opdahl v. Johnson, 306 Ill. App. 145, 28 N.E.2d 308 (1940): Plaintiff conceded 
that the deceased had no property subject to dower when she divorced him in 1896, 
but claimed dower in lands acquired by decedent after the divorce. Held: Decree for 
defendant affirmed. Dower attaches only to property owned during coverture. 


17 McDonald v. McDonald, 408 Ill. 388, 97 N.E.2d 336 (1951): The plaintiff 
entered into a voluntary partition of land. Later, having become dissatisfied, he tried 
to have the partition set aside on grounds, inter alia, that his wife’s failure to release 
dower when he executed the conveyance sevring the former joint tenancy invalidated 
the deed. Held: Decree for defendants affirmed. The wife of a co-tenant need not 
sign a deed executed to accomplish a voluntary partition of lands. Her dower simply 
attaches to the part allotted to her husband. Cities Service Oil Co. v. Viering, 404 IIl. 
538, 89 N.E.2d 392 (1950): Plaintiff sued for specific performance of a contract for 
the sale of land. The vendor defended on the ground that, since his wife refused to 
release dower, he could not convey marketable title to the land. Held: Decree for 
plaintiff affirmed in part. Specific performance decreed. The defendant must convey 
such title as he has. 

Bruce v. McCormick, 396 Ill. 482, 72 N.E.2d 333 (1947): During her dower- 
election period, the intestate’s widow quitclaimed “all my interest” in her husband’s 
lands to the plaintiff, who was not an heir of the deceased. Thereafter, she released 
her dower interest to most of the heirs. Held: Decree against defendant heirs reversed. 
Dower can be released only to the holder of the fee, hence the plaintiff-vendee took 
nothing by his deed. (See Note, 25 Cut.-Kent L. Rev. 324 (1947).) Martin v. Casner, 
383 Ill. 260, 48 N.E.2d 944 (1943): The deceased, a widower with only a dower inter- 
est in certain property, apparently thought he owned the property in fee and made 
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maining case involved a widow who, for a consideration shown to be 
eminently fair to her, disposed of “all my interest” by quit-claim deed 
during her statutory period for the election of dower, then later recovered 
the land in fee on the theory that, having neither elected dower nor her 
statutory share in lieu thereof at the time of her deed, no interest in land 
passed thereunder.1® 

The pattern of dower litigation in appellate courts during recent years, 
if it has any probative value at all,!® indicates that only minimal economic 
advantages accrue to surviving spouses in Illinois as a result of the election 
of dower. Hence, conversely, it would seem that only a few, if any, 
creditors or bona fide purchasers of land are injured by the election of 
dower by surviving spouses. The real impact of dower is in its effect on 
the marketability of land, and the tedious and expensive element it injects 
into title search. In particular, the migratory tendency of the American 
population has posed new and baffling problems to the title examiner with 
respect to the verification of facts extrinsic to the abstract. 

One approach to the problem is the elimination of the dower interest 
as such. If, on the other hand, the continuance of dower in Illinois is deemed 
essential, still the possibility of a more workable compromise between dower 
and marketability than now exists is not precluded. One obvious solution 
is to retain dower in its present form but to minimize its adverse effect on 
marketability by barring it after a period of a few years whenever there is 
a conveyance in which a spouse has not joined, unless an affidavit of in- 
choate dower right has been filed within the period and is thereafter 
periodically renewed. The advantages of such a statute of limitations seem 
to outweigh the small inroad that would be made on present dower struc- 
ture.2° It is apparent, however, that no final solution can be seriously pro- 
posed without a more adequate legal-economic statistical analysis than is 


a will directing distribution to his heirs in the exact proportions in which the fee inter- 
est already existed. Some of the litigants in the case argued that taking under the father’s 
will constituted an election to forego any rights stemming from the deceased mother. 
Held: Reversed and remanded: The doctrine of election does not apply to the facts 
of the case. 

Patterson v. Durand Farmers Mutual Fire Ins. Co., 303 Ill. App. 128, 24 N.E.2d 740 
(1940): Plaintiff, during her husband’s lifetime, insured her dower interests against 
destruction by fire. The insurance contract provided that only vested interests could 
be insured. When the building burned, defendant insurance company refused to pay 
the wife. Held: Judgment for plaintiff reversed. Dower is not a vested interest during 
the lifetime of the fee-owning spouse, hence the plaintiff had no insurable interest. 

18 Q’Malley v. Deany, 384 Ill. 484, 51 N.E.2d 583 (1943). 

19In the first place, the cases herein discussed were brought during a prosperous 
period. A period of depression would tend to increase the number of surviving spouses 
who elect dower, and thereby increase the number of dower cases brought up on ap- 
peal. Secondly, a study of the utility of dower should include a comprehensive analysis 
of Illinois probate records. 

20 Such a statute could obviously work to the great disadvantage of a spouse who 
is unaware of the extent of real property owned by the other spouse, or of conveyances 
of this property. 
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presently available. It is suggested that such an analysis should be under- 
taken at an early date as a basis for a re-examination of the law of dower 
as part of a program for achieving a simplified law of real property. 


Davip Rarick 


SECTION 43(4) OF THE CIVIL PRACTICE ACT: REQUIREMENT 
TO PLEAD DEFENSES WHETHER AFFIRMATIVE OR NOT. 


In addition to the usual requirement for special pleading of affirmative 
defenses, Section 43(4) of the Illinois Civil Practice Act provides: 


“The facts constituting any affirmative defense . . . and any ground 
or defense, whether affirmative or not, which, if not expressly stated 
in the pleading, would take the opposite party by surprise, must be 
plainly set forth in the answer or reply.” } 


The Illinois courts have considered the meaning of the clause “affirmative 
or not” in only a few cases.2 Although there is an apparent lack of liti- 
gation, it would seem that section 43(4) could be used to confront a 
defendant’s attorney with a difficult decision. The question—What de- 
fenses, whether affirmative or not, must be specially pleaded?—is important 
since the penalty for omitting this required pleading is the exclusion of all 
the defendant’s evidence on the alleged defense. In Illinois, however, and 
under similar statutory requirements in Michigan* and New York,‘ the 
courts have neither supplied a general standard for interpretation of the 
clause, nor attempted to determine the legislative purpose that led to its 
inclusion in modern civil practice acts. 

According to the terms of section 43(4), the “non-affirmative defenses” 
which must be specially pleaded are those which may cause surprise. Be- 
cause the prevention of unfair surprise is a policy of general application 
throughout the course of a trial, this statutory explanation gives only slight 
definition to the phrase “affirmative or not.” Possibly it was thought that 
section 43(4) would avoid the difficulty involved in precisely defining an 
affirmative defense by extending the requirement of affirmative pleading 
beyond those defenses generally termed affirmative. It would seem that the 
result, however, is merely to exchange one definition problem for another, 
since to define “affirmative or not” is equally troublesome. 


1Tii. Rev. Stat. c. 110, § 43(4) (1955). (Emphasis added.) 

2 Parker v. Damika, 372 Ill. 235, 23 N.E.2d 52 (1939); Moore v. Daydif, 7 Ill. App. 
2d 534, 130 N.E.2d 119 (2d Dist. 1955); Fox v. Hopkins, 343 Ill. App. 404, 99 N.E.2d 
363 (3d Dist. 1951); Blake v. Ewers, 341 Ill. App. 382, 91 N.E.2d 75 (1st Dist. 1950). 

3 Micu. Stat. ANN. tit. 27, § 822 (1955), and Micu. Court Rutes ANN., Rule 23, 
§ 3 (1949). 

4 Canmtt, N.Y. Crvit Practice § 242 (7th ed. 1937). 
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One way to clarify the purpose and meaning of this requirement for 
~ special pleading is to consider its possible applications. Historically, courts 
have required special pleading where a defendant relies upon evidence of 
particular acts to support his defense of justification in libel and slander 
actions.> A similar pleading requirement exists where a husband attempts 
to use evidence of particular acts to show good cause for abandonment.® 
The requirement of special notice in these instances seems justified since the 
evidence is easily fabricated and may consist of specific acts which cover 
a long period of the plaintiff’s life. Since defendant’s evidence cannot be 
anticipated, the plaintiff’s ability to rebut even false testimony is extremely 
limited without special notice.” But, if section 43(4) were designed to cover 
only this narrow area, it merely repeats an already well established concept, 
and its broad terminology would seem unnecessary. 

The prevention of surprise might also justify application of section 
43(4) in actions where evidence of particular acts or similar happenings 
is admissible, but where, unlike the above cases, special pleadings historically 
have not been deemed necessary.’ However, in such actions, e.g., where 
character is an issue, or where the defendant attempts to show custom, 
system, or design, the plaintiff, as well as the defendant, is entitled to use 
evidence of particular acts and similar happenings. It would seem unfair 
to require the defendant to plead specially under section 43(4), which 
applies only to defensive pleadings, unless the plaintiff were bound by a 
similar requirement.® Furthermore, the value of special pleading in these 
instances is not clear. In the few cases in which such evidence is admissible, 
the plaintiff well knows that the defendant will rely upon evidence of 
similar happenings or particular acts. The problem facing a plaintiff is 
not extremely difficult because the period of his life covered in these 
instances is relatively short. Pretrial’® and discovery procedures,!! and 
the requirement for specific denials by the defendant,!* generally give a 
plaintiff the information he needs to prepare a rebuttal, and in the case of 
actual surprise, courts may grant a continuance.!? Section 43(4) might 


5 Carroll v. Paramount Pictures, 3 F.R.D. 47 (S.D.N.Y. 1943); Krulic v. Petcoff, 
122 Minn. 517, 142 N.W. 897 (1913). 


6 Farley v. Farley, 181 S.W.2d 671 (Mo. App. 1944). 


73 Wicmore, Eviwence § 1848 (3d ed. 1940), discusses certain statutory pleading 
requirements that have developed out of the need to prevent unfair surprise. 


81 Wicmore, Evipence §§ 194, 200-8, 304-305 (3d ed. 1940). 

®Fox v. Hopkins, 343 Ill. App. 404, 99 N.E.2d 363 (3d Dist. 1951), held that as 
to the complaint the Illinois Civil Practice Act does not contain a requirement similar 
to section 43 (4). 
10Tii. Rev. Stat. c. 110, § 58.1 (1955). 
11 Jd. § §8(1). 
127d, § 40(1). 
18 Td, § 59. 
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reasonably be used to broaden the scope of admissible evidence where un- 
fair surprise is the major objection to its admissibility, but here again there 
seems to be no valid reason to apply this pleading requirement to the 
defendant’s case and not to the plaintiff's. 

All the areas of possible application considered thus far involve situa- 
tions in which happenings apart from the transaction giving rise to the 
actual controversy are used as evidence. The Illinois Appellate Court of 
the First District, however, applied section 43(4) where the defendant 
attempted to introduce evidence of the plaintiff’s intoxication during the 
transaction complained of.14 Although this requirement of specially plead- 
ing intoxication may seem unwarranted and difficult to rationalize,® the 
Illinois decision illustrates a broad and rather indeterminate area in which 
section 43(4) might be applied. 

In view of the possible application of section 43(4) in Illinois, a 
practical problem apparently faces a defendant’s attorney whenever he feels 
that surprise might become important in determining the admissibility of 
his evidence. If necessary special pleading is omitted, the defendant will be 
unable to present any evidence on the alleged defense unless the court, in 
its discretion, will allow him to amend. On the other hand, if a cautious 
defendant unnecessarily pleads specially, he may be held to have assumed 
the burden of persuasion on a question which otherwise would have been 
part of the plaintiff's case.4* When presented with these procedural diffi- 
culties, the New York courts have alleviated the defendant’s problem by 
holding that special pleading does not shift the burden of proof to the 
defendant.!7 The Michigan courts apparently would allow the defendant 
to attach notice of special defenses to his denial and thereby form a sufficient 
basis for the admission of evidence on the defense and avoid any assumption 
of the burden of proof.18 


14 Blake v. Ewers, 341 Ill. App. 382, 91 N.E.2d 75 (1st Dist. 1950) (abstract dec.). 

15Tt would seem reasonable that a plaintiff, if he had been intoxicated, would 
know that defendant might offer testimony of plaintiff’s intoxication as evidence of 
contributory negligence. If the plaintiff had not been intoxicated, witnesses to testify 
to his sobriety would generally be available. The Appellate Court of the Second District 
in Moore v. Daydif, 8 Ill. App. 2d 534, 130 N.E.2d 119 (2d Dist. 1950), reached a 
contrary result. 

16 “Fe set forth affirmatively the defense. It was therefore incumbent upon the 
court to charge upon it... . If this is a greater burden than should have been rested 
on defendant, the reply is that it is the burden the defendant voluntarily assumed.” 
Boswell v. Pannell, 107 Tex. 433, 440, 180 S.W. 593, 596 (1915). See also, Annot., 96 
A.LR. 1116; Comment, 39 Yate L.J. 117 (1929). 

17 Frankel v. Foreman and Clark, Inc., 33 F.2d 83 (2d Cir. 1929) (at this date 
federal courts sitting in New York followed New York procedural rules). 

18 FHONIGMAN, Micu. Court Rutes ANN. (1949), cites Farmer’s Mut. Ins. Co. v. 
Crampton, 43 Mich. 421, 5 N.W. 447 (1880), as a common-law method of compliance 
with Rule 23, § 3. 
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Absent an Illinois decision expressly stating that unnecessary affirmative 
pleading does not shift the burden of proof, the defendant’s answer should 
give notice of his defenses, but in a clearly non-affirmative form. Nichols !® 
mentions the “affirmative or not” clause of section 43(4) but sets out only 
the forms used for pleading the various affirmative defenses. If the answer 
were drafted in the form of a common law absque hoc traverse,?° the 
defendant would apparently be able to give actual notice and still avoid 
the possibility of assuming the burden of proof due to affirmative pleading 
or of having the answer stricken as an argumentative denial.21 An answer 
with notice of special defenses attached might also be deemed a sufficient 
compliance ?? with section 43(4) and would avoid a shift in the burden of 
proof.?8 

Section 43(4) was first included in the Illinois Civil Practice Act when 
pleading the general issue was allowed and before discovery procedures 
were commonly in use. Its inclusion, at that time, might have been justified 
as an attempt to avoid the “sporting theory of justice.” The section remains 
substantially unchanged, however, in the 1955 revision of the practice act. 
The confusion it could cause a defendant’s attorney seems far to outweigh 


192 NIcHOLS, ILLINOIS CiviL PRACTICE WITH Forms § 1249 (1941). 


20 STEPHEN, PRINCIPLES OF PLEADING §§ 123-8 (1894): An absque hoc traverse con- 
sists of three essential parts: (1) The inducement which sets out the matters which 
qualify the denial, (2) the absque hoc which is a direct denial, and (3) a verification 
which concludes the pleading. E.g., Defendant, , was summoned to answer 
to the plaintiff’s plea . . . (set out plaintiff’s complaint). 

The defendant, by , his attorney, comes and defends the wrong and 
says that the action ought not to be maintained against him because .. . (here set out 
the evidence defendant wants to rely upon which might require special pleading under 
§ 43(4)). 

Without this, that the defendant did . . . in the manner and form alleged in the 
complaint. And this the said defendant is ready to verify. Wherefore he prays judg- 
ment if the said plaintiff ought to have or maintain his aforesaid action against him. 

21 An argumentative denial states affirmative facts which are inconsistent with the 
plaintiff’s allegations. Although it appears to be a denial, it does not directly refute the 
plaintiff's pleadings and may fail to bring the parties to the proper issue. CLEARY, CASES 
ON PLEADING, 274 n.6 (1951). 

22In Central States Cooperatives, Inc. v. Watson Bros. Transp. Co., 404 Ill. 566, 
573, 90 N.E.2d 209, 212 (1950), the Illinois court speaking of the affirmative and the 
affirmative or not clauses of § 43(4) said, “We do not believe that this paragraph should 
be construed in such manner as to prejudice a defendant.” This statement shows a liberal 
attitude on the part of the Illinois court as to the form of pleading where actual notice 
is given. It would seem that the court might consider an answer with notice of defenses 
attached to be a sufficient compliance with § 43 (4). 

231 SHINN, PLEADING AND Practice § 710, No. 317 (1896) (Illinois common law): 
(placed after the conclusion of the answer and before the signature) “To the Above 
Named Plaintiff: 

Sir—Take notice that on the trial of the above entitled cause the defendant will 
give in evidence in his defense (here state words that will sufficiently apprise the 
plaintiff of the nature of the defense that will be interposed against him. . .).” 
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any value it might have to the plaintiff. Through non-use in Illinois, the 
“affirmative or not” provision of section 43(4) is generally ignored. Repeal 
would seem to be a better solution of its mysteries. 


Preccy Suz ANDERSON 

















Recent Decisions 


CONSTITUTIONAL LAW-—State Limitation on Grand Jury Challenge 
Is Valid. (United States) 


The defendants, all Negroes, were convicted of aggravated rape and 
sentenced to death. The Supreme Court of Louisiana affirmed the convic- 
tions.! In petitioning for certiorari to the United States Supreme Court, the 
defendants contended that the grand juries which indicted them were un- 
constitutionally selected because Negroes were systematically excluded. 
They further contended that they were denied the right to raise this objec- 
tion, and thus were deprived of due process of law under the fourteenth 
amendment,” by a Louisiana statute which requires that challenges to a grand 
jury be made within three judicial days after the end of the grand jury’s 
term or before trial, whichever is earlier. In the state court, objections to 
the grand jury were overruled on the ground that the defendants had 
waived their right to challenge by failing to do so within the time required 
by statute. On certiorari, held: Affirmed (three justices dissenting). The 
Louisiana statute afforded the defendants a reasonable opportunity to have 
the claimed constitutional right heard and determined by a state court. 
Michel v. State, 350 U.S. 91, 76 Sup. Ct. 158 (1955). 

The case first raises the question of the power of states to limit the time 
during which a challenge to the method of selecting a grand jury may be 
asserted. The Supreme Court held that a state may impose reasonable time 
limits within which this objection must be urged. Assuming that a state may 
limit this right, the second issue is the application of the Louisiana statute 
to these defendants. The Court held that the defendants had adequate time 
to make their challenges, and that, although the undisputed evidence showed 
that Negroes had been deliberately excluded,® defendants were not denied 
due process of law by this statute. 


In 1879, the right to a grand jury selected without deliberate exclusion 
of Negroes was first recognized by the Supreme Court as a right protected 
by the fourteenth amendment.‘ Since then the Court has consistently upheld 


1State v. Labat, 226 La. 201, 75 So. 2d 333 (1954); State v. Michel, 225 La. 1040, 
74 So. 2d 207 (1954). The two cases were considered together in the United States 
Supreme Court. 

2U.S. Const. amend. XIV, § 1. 


3 The parish from which the grand jury was drawn was 32% Negro. Only once 
in the memory of its inhabitants had a colored person been a grand juror, and he had 
been selected due to a mistaken belief that he was white. 350 U.S. at 102, 76 Sup. Ct. 
at 165. 


*Strauder v. West Virginia, 100 U.S. 303 (1879). 
497 
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that right. The traditional standard for determining which rights are pro- 
tected by the fourteenth amendment was stated by Justice Cardozo to be 
whether the right “is of the very essence of a scheme of ordered liberty” and 
whether “to abolish it [is] . . . to violate a ‘principle of justice so rooted in 
the traditions and conscience of our people as to be ranked fundamental.’ ” ® 

The courts have recognized that it is also important to a “scheme of 
ordered liberty” that an efficient procedural system be preserved. Thus, it 
is well established that failure to make a timely assertion of a constitutional 
right will result in a forfeiture of that right. Nevertheless, certain rights, 
such as representation by counsel, are so vital to the basic principles of 
justice that the courts are very hesitant to find that they have been waived 
by an accused.® There are basic differences beween the right to counsel and 
the right to challenge a grand jury which justify the distinctions made by 
the courts. At every stage of the proceeding, competent counsel is neces- 
sary for effective presentation of the accused’s case, while the role played 
by the grand jury is at an early stage of the proceeding, and defects in its 
composition can be discovered and asserted before the trial begins. Further- 
more, the right to a grand jury indictment is not protected by the fourteenth 
amendment, and so may be altogether eliminated from the state criminal 
procedure without denial of due process.® In apparent recognition of these 
differences, the courts have upheld the states’ requirements for timely asser- 
tion of the right to challenge a grand jury so long as the time limit is reason- 
able.1° The principal case appears to be in line with this authority. 

In determining if the application of the Louisiana statute to these de- 
fendants denied them due process, it was necessary to examine separately 
the circumstances causing the failure to each to comply with its provisions. 


5See Patton v. Mississippi, 332 U.S. 463, 68 Sup. Cr. 181 (1947); Hill v. Texas, 
316 U.S. 400, 62 Sup. Cr. 1159 (1941); Smith v. Texas, 311 U.S. 128, 61 Sup. Cr. 164 
(1940); Pierre v. Louisiana, 306 U.S. 354, 59 Sup. Ct. 536 (1938); Hale v. Kentucky, 303 
US. 613, 58 Sup. Ct. 753 (1937); Hollins v. Oklahoma, 295 U.S. 394, 55 Sup. Ct. 784 
(1934); Norris v. Alabama, 294 U.S. 587, 55 Sup. Ct. 579 (1934); Rogers v. Alabama, 
192 U.S. 226, 24 Sup. Ct. 257 (1903); Carter v. Texas, 177 U.S. 442, 20 Sup. Ct. 687 
(1900); Bush v. Kentucky, 107 U.S. 110, 1 Sup. Ct. 625 (1883); Neal v. Delaware, 103 
US. 370 (1880); Ex Parte Virginia, 100 U.S. 339 (1879). 

6 Palko v. Connecticut, 302 U.S. 319, 325, 58 Sup. Cr. 149, 152 (1937). 

TYakus v. United States, 321 U.S. 414, 64 Sup. Ct. 660 (1943). See, e.g., Whitney 
v. California, 274 U.S. 357, 47 Sup. Ct. 641 (1926) (federal question cannot be raised 
for the first time in the United States Supreme Court); Brown v. Allen, 344 U.S. 443, 
73 Sup. Cr. 397 (1952) (petitioner was given sixty days to appeal, and his appeal filed 
on sixty-first day was refused). 

8See Glasser v. United States, 315 U.S. 60, 62 Sup. Ct. 457 (1941); Johnson v. 
Zerbot, 304 U.S. 458, 58 Sup. Cr. 149 (1937). 

® Palko v. Connecticut, 302 U.S. 319, 58 Sup. Cr. 149 (1937). 

10See Agnew v. United States, 165 U.S. 36, 17 Sup. Ct. 235 (1896) (challenge 
filed five days after indictment was too late since objection to grand jury must be raised 
at first opportunity); United States v. Gale, 109 U.S. 65, 3 Sup. Ct. 1 (1883) (failing 
to object to grand jury was waiver of objection). 
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Counsel was appointed for defendant Michel on the last day of the 
grand jury term.’ A motion to quash the indictment, thereby challenging 
the grand jury, was not filed until five judicial days after the term expired. 
The test applied by the Court was whether the Louisiana statute afforded 
defendant a reasonable opportunity to have his challenge heard in a state 
court.'*? The Court held that the three days allowed by statute after the 
appointment of counsel was adequate time for Michel’s counsel to prepare 
and file the motion. 


On the same day as the Michel decision, the Supreme Court decided 
Reece v. Georgia,* where the same test was applied with the opposite re- 
sult. At issue was Georgia’s rule of procedure requiring a grand jury chal- 
lenge to be filed before the indictment. Since the trial court had not ap- 
pointed counsel for the defendant, a Negro accused of rape, until the day 
after his indictment, he was held to have had no reasonable opportunity to 
present his claim that Negroes were excluded from the grand jury.’ A 
comparison of the Reece decision and the instant case indicates that where 
the Supreme Court will draw the line of reasonableness depends in each case 
upon whether the defendant, by exercise of due diligence, could have 
complied with the statute. 

It would have been difficult to predict the decision in the principal case 
on the basis of a 1954 case, Williams v. Georgia.!®> There the question in- 
volved racial discrimination in the selection of a trial jury. No objection 
was raised before or during trial. Two months after Williams’ conviction 
for murder, the United States Supreme Court in Avery v. State ® declared 
an identical method of selecting jurors to be a violation of due process. Six 
months after the Avery decision, Williams filed an extraordinary motion for 
a new trial on the ground of exclusion of Negroes from the jury panel. 
The objection, because it was raised so late, was refused. One of the grounds 
of the state court’s ruling was the defendant’s lack of diligence in failing to 


11 A question of fact as to when counsel was appointed was contested in the state 
courts. The trial court record showed that counsel was appointed March 2, 1953, the 
last day of the grand jury term; but counsel contended that he did not know he was 
appointed until March 5 when he received formal notice. The Supreme Court refused 
to overrule the state court’s finding that he was appointed March 2, especially since 
the question involved state procedure for appointing counsel. 

12 Parker v. Illinois, 333 U.S. 571, 68 Sup. Ct. 708 (1947); Central Union Telegraph 
Co. v. Edwardsville, 269 U.S. 190, 46 Sup. Cr. 90 (1925); Carter v. Texas, 177 US. 442, 
20 Sup. Ct. 687 (1900). 

13 350 U.S. 85, 76 Sup. Ct. 167 (1955). 

14 The Court relied upon Powell v. Alabama, 287 U.S. 45, 53 Sup. Cr. 55 (1932), 
where the failure of the trial court to assign counsel in time to give effective aid to the 
accused in preparation and trial of a capital case was held a denial of due process. 

15 349 U.S. 375, 75 Sup. Cr. 814 (1954). 


16 345 U.S. 903, 73 Sup. Ct. 651 (1953). This case originated in the same county 
as the Williams case, supra note 15. 
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file the motion promptly after the Avery decision; !7 but in remanding the 
case to the state court, the Supreme Court appeared to give no weight to 
the lack of diligence. 

The second defendant in the instant case, Poret, fled the state of 
Louisiana shortly after committing his crime. He was indicted, but re- 
mained a fugitive from justice until his return nearly two years later. He 
first entered a plea of not guilty; then, more than a year and a half after 
the time required by statute, he moved to quash the indictment on the 
ground of systematic exclusion of Negroes. The state court’s refusal to 
allow him to assert his objection was upheld by the Supreme Court on the 
grounds that being a fugitive did not excuse a failure to resort to established 
state statutory procedure. He was held to have waived his right to chal- 
lenge the grand jury. As further grounds for denying the motion, the Court 
noted that the motion to quash was not filed until after a plea of not guilty, 
and until twelve days after selection of counsel. 

In his dissent to the Poret decision, Justice Black asserts, “Under our 
system even a bad man is entitled to have his case considered at every stage 
by a fair tribunal.” 18 In weighing this argument, it should be noted that 
courts have long held that fugitives waived certain rights by their absence,!® 
although waiver of the right to challenge a grand jury has apparently never 
before been in issue. If Justice Black’s argument were to prevail as to Poret, 
it would apply with greater force to a defendant who does not flee and 
would render all requirements for timely assertion of federal rights invalid. 
So long as these limitations on the time for asserting a right are deemed valid, 
they should be enforced as to fugitives. To do otherwise would have the 
effect of rewarding the fugitive for his flight.?° 


17 The dissent in the Williams case went even further by asserting that defendant 
failed to show diligence when he did not object to the jury at the beginning of the 
proceedings. The Avery case had received prominent publicity throughout the county 
when it was appealed to the United States Supreme Court; thus, defendant should 
have been aware of the attack upon the procedure for jury selection and entered an 
objection upon the same grounds. 349 U.S. 375, 75 Sup. Cr. 814 (1954). For criticism 
of the decision and of the assumption of jurisdiction by the Supreme Court, see 1955 
U. Int. L. Forum 755. 

18 350 US. 91, 104, 76 Sup. Cr. 158, 165 (1955). 

19 See, e.g., Eisler v. United States, 338 U.S. 189, 69 Sup. Ct. 1453 (1949) (appeal 
by defendant denied because he fled after trial); Streep v. United States, 160 U.S. 128, 
16 Sup. Ct. 224 (1895) (according to federal statute, protection of statute of limitations 
does not extend to person fleeing from justice); Chelf v. State, 223 Ind. 70, 58 N.E.2d 
353 (1945) (fugitive denied aid of statute guaranteeing speedy trial); Hubbard v. State, 
65 Neb. 805, 91 N.W. 869 (1902) (motion for continuance to enable defendant to pro- 
cure a witness denied because fugitive could not show due diligence). 

20The third defendant, Labat, was a co-defendant of Poret. He was arraigned 
shortly after the indictment, counsel was appointed, but trial was not begun until Poret 
returned two years later. After trial began he filed a motion to quash which was denied. 
On appeal, he claimed ineffective representation by counsel; but, since there was no 
evidence to support this contention, his objection was overruled. 
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The underlying issue of the principal case is the propriety of the Su- 
preme Court’s interference with state criminal procedure. The Williams 
case seemed to indicate a tendency towards intervention in cases involving 
racial discrimination. The instant case, however, appears to take the more 
conservative view that the Court should not interfere unless the procedural 
rule clearly denies the accused a reasonable opportunity to assert a con- 
stitutional right. Thus, this decision indicates one of the limits upon federal 
protection of the claimed rights of the accused. 

ANN LITHERLAND 


CRIMINAL PROCEDURE—Due Process and Equal Protection Held to 
Require Free Transcripts for Indigent Convicts. (United States) 


Immediately after their convictions for armed robbery, defendants 
moved the trial court to furnish them with copies of the record, including 
transcript, without cost. They alleged that they were too poor to pay the 
costs required for the transcript allegedly necessary for review. The mo- 
tion was denied without hearing. Defendants then petitioned under the 
Illinois Post-Conviction Hearing Act,! alleging that non-constitutional er- 
rors in the trial were sufficient to vitiate their convictions, and that adequate 
review was precluded by their inability to pay for the transcript. The trial 
court again dismissed without a hearing, and the Supreme Court of Illinois 
affirmed, ruling that these allegations raised no substantial questions under 
either the United States or Illinois constitutions. On certiorari, held: 
Vacated and remanded. While there is no requirement under the Federal 
Constitution that a state provide appellate review, a state which does grant 
review cannot discriminate against convicted persons because of their pov- 
erty. Since appellate review is an integral part of Illinois criminal procedure, 
the due process and equal protection clauses of the fourteenth amendment 
protect persons like these defendants from invidious discrimination at all 
stages of the proceedings. Griffin v. Illinois, 351 U.S. 12, 76 Sup. Ct. 585 
(1956). 

While constitutional due process and equal protection lie ultimately 
within the purview of the federal courts, generally demands for comity 
between state and national sovereigns restrain these courts from collateral 
review of state court decisions.2 Direct review by the United States Su- 
preme Court is contingent upon a federal question remaining after the 
cause has proceeded through all available state remedial processes.? Prior 


1Ity. Rev. Stat. c. 38, §§ 826-832 (1955). 
2Darr v. Burford, 339 U.S. 200, 70 Sup. Ct. 587 (1950); Ex parte Hawk, 321 US. 
114, 116-117, 64 Sup. Ct. 448, 450 (1944). See Certiorari and Habeas Corpus: The Comity 
Comedy, 46 Int. L. Rev. 478 (1951). 
328 U.S.C. § 1257 (1952); Herb v. Pitcairn, 324 U.S. 117, 65 Sup. Ct. 459 (1945). 
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to 1949, Illinois afforded three post-conviction remedies. Two of these pro- 
ceedings attack the conviction collaterally: habeas corpus challenges the 
jurisdiction of the sentencing court;* and the statutory equivalent of 
coram nobis, a proceeding under section 72 of the Civil Practice Act, ques- 
tions the judgment on grounds of facts existing but unknown at the time of 
trial, which would have precluded the judgment.® Direct review, by tra- 
ditional writ of error,® furnished questionable protection against most trial 
errors for persons of limited means. Unless the prisoner filed a bill of ex- 
ceptions within 100 days of the judgment? and bought a copy of the tran- 
script,® review was confined solely to the common-law record.® In essence, 
the common-law record consists of the indictment or information, the ac- 
cused’s plea, a notation by the clerk that necessary trial formalities were 
satisfied, verdict, and judgment.!° This was enlarged by statute 4 and court 
rule !? to include a transcript of arraignment, showing the accused’s under- 
standing waivers of indictment or counsel, where applicable. Still, many 
questions about the trial could hardly be reflected in such an abbreviated 
record. In reviewing such cases, the United States Supreme Court was con- 
cerned with abuses only within the narrow confines of the common-law 
record when state review had been thus limited.1* Complete review was 
conditioned upon filing the bill of exceptions within the statutory time, and 
obtaining the bill of exceptions in turn involves the prisoner’s ability to buy 
the transcript. Justice Frankfurter, dissenting in Jennings v. Illinois,* sug- 
gested obiter that requiring the convict to pay for the transcript smacked 
of a deprivation of equal protection of the laws, in contravention of the 
fourteenth amendment.'® 


4 Iu. Rev. Sra. c. 65, §§ 1-36 (1955). Specifically, the writ challenges the court’s 
jurisdiction over the person and subject matter. People v. Loftus, 400 Ill. 432, 81 N.E.2d 
495 (1948). Habeas corpus is expanded in the federal courts, since the federal rule 
treats due process as jurisdictional. Moore v. Dempsey, 261 U.S. 86, 43 Sup. Ct. 265 
(1923). 

5 Iii. Rev. Stat. c. 110, § 72 (1955). This action challenges the conviction on the 
basis of facts not in the record which show some inequity which has deprived the 
prisoner of a valid defense. People v. Bishop, 1 Ill. 2d 60, 114 N.E.2d 566 (1953). 

6 Iti. Rev. Stat. c. 38, §§ 767-780% (1955); People v. Jennings, 411 Ill. 21, 102 N.E. 
2d 824 (1952). 

TIty. Rev. Stat. c. 110, § 101.65 (1955). 

8 Tut. Rev. Srat. c. 37, § 163b (1955). 

® E.g., People v. Griffin, 402 Ill. 247, 83 N.E.2d 746 (1949). Compare 28 U.S.C. 
§§ 1915, 2250 (1952). 

10See Int. Rev. Srat. c. 110, § 101.36(2) (1955). See also Crowley, Judgment, 
Sentence, and Review, 1953 U. Itt. L. Forum 383. 

11 Tit. Rev. Stat. c. 37, § 163b (1955). 

12 Tuy. Rev. Stat. c. 110, § 101.26 (1955). 

18 Foster v. Illinois, 332 U.S. 134, 67 Sup. Ct. 1716 (1947); Carter v. Illinois, 329 
USS. 173, 67 Sup. Ct. 216 (1946). 

14 342 U.S. 104, 72 Sup. Cr. 123 (1951). 
15 Td. at 114, 72 Sup. Ce. at 128. 




















Fay] RECENT DECISIONS 503 


For constitutional errors in the trial, the United States Supreme Court 
* forced Illinois to create an adequate remedy at the appellate level."® Rather 
than see federal district courts overturning Illinois convictions by habeas 
corpus, the 1949 legislature passed the Post-Conviction Hearing Act.17 The 
petition under this act raises the question of whether the prisoner was de- 
prived of constitutional rights in the trial. This statute created an effective 
in forma pauperis appellate procedure, but it is restricted solely to cases 
where the prisoner asserts constitutional errors below. For non-constitutional 
errors, the same three remedies remain which antedated the 1949 statute. 
Habeas corpus still challenges only jurisdiction, and section 72 of the Civil 
Practice Act is restricted to facts unknown at the trial. Incorrect admission 
or insufficiency of evidence would be shown only by writ of error, and for 
any real scrutiny of such non-constitutional errors current procedure re- 
quires a transcript of the record. This was the crux of the problem in the 
Griffin case. 

The United States Supreme Court has been reluctant to impo.e any 
uniform standard upon the states for local appellate procedures. The due 
process clause of the fourteenth amendment has been construed as requir- 
ing no review at all where the accused was afforded due process in the trial 
court.!§ But where the state provides for appeal of convictions, the appel- 
late proceeding is reviewed to determine whether the defendant was ac- 
corded the due process upon which his conviction must stand or fall.1® An 
outright denial of appeal under a prison rule barring the mailing of petitions, 
where a statute made appeal a matter of right, was held a denial of equal 
protection of the laws in Dowd v. United States ex rel. Cook. The sig- 
nificant step taken in the Griffin case is the recognition of appellate review 
as an integral part of Illinois criminal procedure. Conceding this premise, 
the state may no longer condition complete substantive review upon the 
prisoner’s ability to pay for the transcript. The specific constitutional ra- 
tionale is not spelled out clearly, but the opinion rests most heavily upon 
the equal protection clause. Whether the same constitutional doctrine will 
culminate in complete in forma pauperis appellate procedure remains for 
another case to show. Most states, and the federal system, provide free 


16 Young v. Ragen, 337 U.S. 235, 69 Sup. Ct. 1073 (1949). 

17 IL. Rev. Stat. c. 38, §§ 826-832 (1955). 

18 McKane v. Durston, 153 U.S. 684, 687-688, 14 Sup. Cr. 913, 914-915 (1894). 

19 Cole v. Arkansas, 333 U.S. 196, 68 Sup. Cr. 514 (1948); Frank v. Magnum, 237 
USS. 309, 35 Sup. Ct. 582 (1915). 

20 340 U.S. 206, 71 Sup. Cr. 262 (1951). Cf. United States ex rel. Bongiorno v. 
Ragen, 54 F. Supp. 973 (N.D. Ill. 1944), aff'd, 146 F.2d 349 (7th Cir. 1944), cert. denied, 
325 U.S. 865, 65 Sup. Ct. 1194 (1945). In Bongiorno the district court ordered Warden 
Ragen to permit the prisoner to send out the petition or show cause why he should not. 
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transcripts for indigent defendants.*! Illinois had previously followed this 
policy only to the extent of giving the county the bill for costs and fees 
under the Post-Conviction Hearing Act? and relieving the prisoner of 
transcript costs for review of death sentences by writ of error.2? Minimum 
acceptable criminal procedure, as announced by the instant case, now re- 
quires that the state take one step farther toward the pauper’s proceeding 
for all criminal review. The Illinois Supreme Court has responded with rule 
65-1.24 This rule, complementing section 163b of the Shorthand Reporters 
Act,”> provides that the sentencing court shall order the reporter to tran- 
scribe his notes without charge for the defendant sentenced to imprison- 
ment, on a showing that he is unable to pay. The rule stops the gap indicated 
by the instant case, but is limited to cases where the convict faces loss of 
liberty due to errors in his trial.?6 

The instant decision was not phrased in the customary terms of arbi- 
trary classification which normally herald equal protection challenges, but 
that thesis clearly underlay the opinion. Had the question been presented 
in the traditional form of whether the classification was reasonable (i.e., 
granting the free transcript to prisoners sentenced to death and charging 
all others), the cases establishing the right to counsel in criminal prosecu- 
tions *7 support the capital-noncapital distinction. The Griffin opinion avoids 
this authority. Even the four dissenters conceded the desirability of giving 
substantive review, but instead of imposing constitutional sanctions the 
Court has generally left selection of appellate procedures to the local legis- 
lature. An earlier Illinois Supreme Court had declined to give life to our 


*1 F.g., 28 U.S.C. § 1915 (1952); N.Y. Crim. Cove § 456. See also Post Trial 
Remedies: The Illinois Merry Go Round Breaks Down, 46 Itv. L. Rev. 900, 909 (1952), 
where the writer tabulates such state procedures up until 1951. The American Law In- 
stitute commended a similar procedure to the states in 1931. ALI Cope or Crim. Pro- 
CEDURE §§ 445, 447 (1931). 

22 Tit. Rev. Strat. c. 37, § 163f, c. 38, § 829 (1955). 

°3 ILL. Rev. Stat. c. 38, § 769a (1955). 

248 Ill. 2d (Advance Sheet Copy No. 8) iii, 135 N.E.2d XXXII (1956). As amended, 
9 Ill. 2d 11, 137 N.E.2d XXVIII (1956). See People v. Griffin, 9 Ill. 2d 164, 137 N.E.2d 
485 (1956). 

25 Tut. Rev. Stat. c. 37, § 163b (1955). 

°6 The earlier rule operated only for persons sentenced to imprisonment after 
April 23, 1956, the date of the Griffin decision. This should have satisfied the mandate 
in the case, since the “swing man,” Justice Frankfurter, indicated that his concurrence 
was limited to prospective operation of the decision. Nevertheless, the rule was amended 
to provide that persons sentenced prior to that date might also utilize a similar pro- 
cedure, regardless of the 100 day period having run. These convicts must file in the trial 
court on or before March 1, 1957. See 9 Ill. 2d 11, 137 N.E.2d XXVIII (1956). The 
Illinois court, in its remand opinion, took the position that persons convicted before the 
Griffin decision could hardly be deemed to have waived the constitutional right, and it 
refused to impose the bar of res judicata against those who had pursued the Post-Con- 
viction remedy without raising this issue. People v. Griffin, 9 Ill. 2d 164, 137 N.E.2d 
485 (1956). 

*7 Betts v. Brady, 316 U.S. 455, 62 Sup. Ct. 1252 (1942). 
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present Post-Conviction Hearing Act as a court rule, and it took Young v. 
~ Ragen ?® to prod the legislature into creating the remedy.2® The United 
States Supreme Court here recognized the ability of the Illinois Supreme 
Court, under our Civil Practice Act,*° to rectify this situation by court rule, 
and such was the solution, although where a policy choice was involved the 
responsibility had traditionally been shifted to the legislature. 

Legalistic considerations aside, the Griffin decision can hardly be criti- 
cized. The Court shows a proper concern for the liberty of persons con- 
fined as a result of trial errors, whether of constitutional stature or not. The 
state could never adequately recompense even one prisoner for needless 
years in the penitentiary. Therefore the taxpayers, in whose name the trial 
is prosecuted, must bear the slight increment in taxation necessary to obviate 
the possibility of such a wrong. 

Joun C. DANIELSON 


EVIDENCE—Admissibility of Confession Obtained Prior to Arraignment 
-——The NcNabb Rule. (Federal) 


In a prosecution for malicious burning of another’s property, defend- 
ant’s confession was received in evidence over her objection that it was in- 
admissible because given to the police prior to her arraignment. On appeal, 
held: Conviction affirmed. Since defendant failed to prove “unnecessary 
delay”! in presentment to committing magistrate, or that illegal detention 
had induced the confession, it was properly admitted. Tillotson v. United 
States, 231 F.2d 736 (D.C. Cir. 1956), cert. denied, 351 U.S. 989, 76 Sup. 
Ct. 1055 (1956). 

Historically, the admissibility of confessions in federal criminal prose- 
cutions has depended upon whether or not they were voluntarily given.? If 
involuntary, they were deemed untrustworthy as evidence and excluded as a 
violation of the defendants’ constitutional rights under the due process 
clause.’ 


28 337 US. 235, 69 Sup. Cr. 1073 (1949). 

29 See Jenner, The Illinois Post-Conviction Hearing Act, 9 F.R.D. 347, 357 (1950). 

30 Tit. Rev. Strat. c. 110, § 2 (1955). 

1The Federal Rules of Criminal Procedure, Fep. R. Crim. P. 5(a), require that 
an arrested person be taken before the nearest available magistrate without unnecessary 
delay. 

2 McNabb v. United States, 318 U.S. 332, 63 Sup. Ct. 608 (1943) (dissenting opin- 
ion); Wilson v. United States, 162 U.S. 613, 16 Sup Ct. 895 (1896); 3 Wucmorg, 
EvweEnce §§ 822, 851 (3d ed. 1940); Inbau, The Confession Dilemma in the United 
States Supreme Court, 43 Itt. L. Rev. 442 (1948); 17 J.B.A. Kan. 477 (1949); 53 YaLe 
L.J. 758 (1944). 

3 U.S. Const. amend. V; see Inbau, supra note 2. 
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However, in 1943, in McNabb v. United States, the Supreme Court, 
although recognizing the due process question, avoided it, excluded the con- 
fessions, and invalidated the convictions. The decision was predicated on 
the Court’s implied power to formulate rules of evidence for criminal 
prosecutions in subordinate federal courts. The McNabbs, illiterate moun- 
taineers, had been arrested at night, placed in a barren cell, and, without aid 
of friends or counsel, subjected to unremitting questioning by several officers 
for many hours, before any order of commitment was made as required by 
law.® It was said in the majority opinion: 


“. . Congress has not explicitly forbidden the use of evidence so 
procured. But to permit such evidence to be made the basis of a con- 
viction would stultify the policy which Congress has enacted into law. 
... We hold only that a decent regard for the duty of courts as agencies 
of justice . . . forbids that men should be convicted upon evidence 
secured under the circumstances revealed here.” ® 


But the Court also noted that “the mere fact that a confession was made 
while in the custody of the police does not render it inadmissible.” 7 The 
uncertainty as to the precise scope of the holding in this case, which became 
popularized as the McNabb rule, is manifested in subsequent decisions of 
this and other courts.® 

In United States v. Mitchell,® the defendant was illegally detained for 
eight days following his arrest and voluntary confession. The Supreme 
Court, in overruling the court of appeals and sustaining the conviction, 
stated: 


“.. . Inexcusable detention for the purpose of illegally extracting 
evidence from an accused and the successful extraction of such inculpa- 
tory statements by continuous questioning for many hours under psy- 
chological pressure, were the decisive factors in the NcNabb case which 
led us to rule that a conviction on such evidence could not stand... . 
Here there was no disclosure induced by illegal detention, no evidence 
was obtained in violation of any legal rights, .. . [and] the illegality of 
Mitchell’s detention does not retroactively change the circumstances 
under which he made the disclosures.” 1° 


However, four years later, in Upshaw v. United States," pretrial con- 


4 Supra note 2. 

5 20 Strat. 341 (1879), 18 U.S.C. § 593 (1940). 

6 McNabb v. United States, 318 U.S. 332, 345, 347, 63 Sup. Ct. 608, 615-16 (1943). 
(Emphasis added.) 

T Id. at 346, 63 Sup. Ct. at 615. 

8See Upshaw v. United States, 335 U.S. 410, 69 Sup. Ct. 170 (1948) (dissenting 
opinion); see 53 YALE L. J. 758 (1944). 

9 322 USS. 65, 64 Sup. Ct. 896 (1944). 
10 Jd, at 67, 69, 64 Sup. Ct. at 897-98. (Emphasis added.) 
11 335 U.S. 410, 69 Sup. Ct. 170 (1948). 
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fessions of guilt obtained during a thirty-hour period before lawful com- 
mitment, resulted in a reversal of the conviction by the Supreme Court. The 
Court, in reference to its prior decisions, said: 


“.. . In the McNabb case we held that confessions had been im- 
properly admitted where they were the plain result of holding and in- 
terrogating persons without carrying them forthwith before a commit- 
ting magistrate as the law commands. . . . [T]his case falls squarely 
within the McNabb ruling . . . that the plain purpose of the requirement 
that prisoners should promptly be taken before committing magistrates 
was to check resort by officers to ‘secret interrogations of persons ac- 
cused of crime’... . The Mitchell case . . . reaffirms the McNabb rule 
that a confession is inadmissible if made during illegal detention due to 
failure promptly to carry a prisoner before a committing magistrate, 
whether or not the ‘confession is the result of torture physical or psy- 
chological’... .” 1? 


Illinois’ ultimate refusal to adopt the McNabb doctrine as a rule of evi- 
dence is apparent. In People v. Goldblatt,!* the court indicated approval of 
the McNabb rule. Later, in People v. McFarland," the court distinguished 
the McNabb case in the following manner: 


“In the McNabb case, the confessions were not freely and willingly 
made as in the case at bar, but the prisoners held out against making 
confessions until their resistance was worn down by the constant ques- 
tioning of the officers having them in charge.” 


Subsequently, in People v. Herring,’ the court explained that the McNabb 
confessions had been held inadmissible because the manner in which they 
had been secured evidenced a plain disregard by federal officers for congres- 
sional policy. In a later decision, the Illinois court declared that the volun- 
tary or involuntary character of a confession was determinative of due 
process prior to the McNabb rule and that this test provided the accused 
with ample protection of his constitutional rights. The court concluded 
that the reasoning in neither the McNabb nor Upshaw decision justified a 
departure from the old test.17 Another recent Illinois case 1* has affirmed 
the proposition that the matter of illegal detention for questioning is merely 
a factor to be considered in determining the voluntary or involuntary char- 
acter of the confession which “would vary in every instance, depending 


12 Jd, at 411-413, 69 Sup. Cr. at 171-72. 

13 383 Ill. 176, 49 N.E.2d 41 (1943). 

14 386 Ill. 122, 53 N.E.2d 884 (1944). 

18 Td. at 128, 53 N.E.2d at 887. (Emphasis added.) 

16 396 Ill. 364, 61 N.E.2d 684 (1947). 

17 People v. Hall, 413 Ill. 615, 110 N.E.2d 253 (1953). 

18 People v. La Frana, 4 Ill. 2d 261, 122 N.E.2d 583 (1954). 
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upon the place, length of time, the manner and extent of the questioning 
and primarily upon the individual being questioned.” 1° 

From all that has been said concerning the McNabb rule, it is difficult 
to perceive how the decision in the instant case could have been otherwise. 
The defendant was unable to show that the delay of one and one-half to two 
and one-half hours between arrest and commitment, during which time she 
was intermittently questioned, was unreasonable. Hence, her voluntary 
confession was admissible under even the strictest application of the Mc- 
Nabb rule, which presumably would require automatic exclusion of the 
confession only if secured during illegal detention.?° (Detention for legiti- 
mate questioning is legal as long as it remains “reasonable.” 21) This court 
quite properly held that what constitutes “unnecessary delay” must be de- 
termined initially by the trial judge in the light of all the facts and circum- 
stances of a particular case. 

It is submitted that careful analysis of the cases indicates that the Mc- 
Nabb rule of evidence, properly applied, is little, if any, departure from the 
prior test of voluntariness.2? —The same result could have been reached in 
each federal case herein considered, on a due process basis, by simply find- 
ing that the illegal detention, coupled with the attendant circumstances, was 
calculated to break the will of the accused and cause him to confess, and 
that it did or did not do so.** The opinions reflect a general judicial feeling 
that, absent the illegal detention and accompanying odious circumstances, 
the defendant would not have confessed; hence his confession must have 
been coerced. It is undoubtedly true that psychological pressure can be as 
potent a weapon as physical brutality in securing the desired information, 
and the courts are understandably zealous in seeking a means of abolishing 
such practice by law enforcement officers. None the less, the historical test 
of voluntariness is not only fair and workable, but also more compatible with 
the goal of abolishing coerced confessions than the elusive and contro- 
versial McNabb rule. 

JosepH A. Morrisey 


19 Supra note 17, at 624, 110 N.E.2d at 254. 

20 See Upshaw v. United States, 335 U.S. 410, 424, 69 Sup. Ct. 170, 177 (1948), where 
Mr. Justice Reed in his dissent said: “... [The] rule now announced forces exclusion 
of all confessions given during illegal restraint. Such exclusion becomes automatic on 
proof of detention in violation of the commitment statute, followed by a confession 
to police officials before commitment.” 

21 Haines v. United States, 188 F.2d 546 (9th Cir. 1951), cert. denied, 342 U.S. 888, 
72 Sup. Ct. 179 (1951), rehearing denied, 342 US. 911, 72 Sup. Ct. 305 (1952); See 100 
U. Pa. L. Rev. 136 (1951). 

22 See note 20 supra, at 429, 69 Sup. Ct. at 179, where in the dissent by Mr. Justice 
Reed it is stated: “[{T]he true rule of the McNabb case . . . is that purposeful, unlaw- 
ful detention illegally to extract evidence and the successful extraction of confessions 
under psychological pressure, other than mere detention for limited periods, makes 
confessions so obtained inadmissable.” See 53 Yate L.J. 758 (1944). 


23 See 53 YALE L.J. 758 (1944). 
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FEDERAL INCOME TAX—Cost of Meals and Lodging Furnished Partner- 
Manager of Hotel Not a Business Expense. (Federal) 


The taxpayers, husband and wife, as partners owned and operated a 
hotel. Because they had to spend most of their time working at the hotel, 
they ate most of their meals there and slept there. The Commissioner, in 
determining a deficiency in the taxpayers’ 1950 return, claimed that the 
costs of meals and lodging were personal expenses, and therefore not deduct- 
ible as business expenses. The Tax Court ruled that the costs of meals and 
lodging furnished the co-owners were properly deducted as business ex- 
penses.! On appeal, held: Reversed. The expenses were necessary but personal 
expenses under section 24(a)(1) of the 1939 Internal Revenue Code which 
provides: “In computing net income no deduction shall in any case be al- 
lowed in respect of—(1) personal, living, or family expenses. . . .” 2 Com- 
missioner v. Doak, 234 F.2d 704 (4th Cir. 1956). 


“. .. One struggles in vain for any verbal formula that will supply a 
ready touchstone. The standard set up by the statute is not a rule of 
law; it is rather a way of life. Life in all its fullness must supply the 
answer to the riddle.” ® 


In this manner Justice Cardozo, in Welch v. Helvering,* interprets the 
Code provision allowing a deduction for business expenses. The wording 
of this provision has remained unchanged since 1919:5 “There shall be al- 
lowed as a deduction all the ordinary and necessary expenses paid or in- 
curred during the taxable year in carrying on any trade or business. . . .” ® 
The Welch case contains the generally accepted construction of this pro- 
vision. Whatever expenses would be considered “ordinary and necessary” 
by the average man are deductible.? With such a vague standard, it is in- 
evitable that the real definition must be derived from case-by-case analysis. 

At first glance, section 24(a)(1) of the 1939 Code would seem to be 
decisive that the cost of food and lodging cannot be a business deduction. 
Such an inference would seem to be buttressed by the doctrine that deduc- 
tions are a matter of legislative grace ® and are allowed only where clearly 


1 Doak v. Commissioner, 24 T.C. 569 (1955). 

2Int. Rev. Code of 1939, § 24(a)(1), 53 Srat. 16 (now Int. Rev. Cope or 1954, 
§ 262). 

3 Welch v. Helvering, 290 U.S. 111, 115, 54 Sup. Ct. 8, 9 (1933). 

4 Ibid. 

5 Revenue Act of 1918, § 214(a) (1), 40 Sra. 1066. 

6 Int. Rev. Cope or 1954, § 162(a). 

™See Rice, New Light on the Meaning of “Ordinary and Necessary” Expenses, 22 
Taxes 248, 249 (1944): “[I]t appears . . . that the Supreme Court has adopted the test 
so common in other fields of the law, namely what a reasonably prudent man would 
do under the same or similar circumstances.” 


8 New Colonial Ice Co. v. Helvering, 292 U.S. 435, 54 Sup. Ct. 788 (1934). 
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provided by the statute. However, this doctrine is not consistently fol- 
lowed.® 

In Papineau v. Commissioner,’® the taxpayer was a partner-manager of 
a hotel who ate all his meals and slept at the hotel. The Tax Court held 
that the costs of meals and lodging were business expenses. An analogy 
was drawn between a person working in a hotel and a person working on 
an ocean liner in that both persons must eat and sleep at work. The instant 
opinion criticizes that analogy because while it is physically impossible for 
the sailor to eat elsewhere, the same is not true of the hotel employee. Doak 
and his wife could have hired others to do their work and, therefore, would 
not have had to live at the hotel. If the Doaks had done so, the expense 
of feeding and lodging those employees presumably would be deductible. 
It would seem that this same deduction ought to be available if the Doaks 
themselves do the work. 

As stated by the dissenting judge in the Doak case, the rationale of the 
theory that the costs of meals and lodging should be treated as business 
expenses is that they are incidental to the functioning of the hotel business. 
This same theory forms the basis of the “convenience-of-the-employer” 
rule. Under that rule the value of meals and lodging furnished to the em- 
ployee for the convenience of the employer are not to be included in the 
employee’s gross income.!! The employee in the absence of such “con- 
venience” would include their value as compensation under the broad 
definition of income in the Code.}” 

Jones v. United States '* is recognized as the first decision to employ 
the convenience-of-the-employer test.! The court decided that the value of 
the quarters furnished an Army officer or his allowance in lieu of quarters 
was not taxable income.’®> The court said the quarters were furnished not 
because of any intent of the government to compensate Jones, but because 
it was necessary to have him available for duty at all times. Following the 


®See Griswold, An Argument against The Doctrine That Deductions Should be 
Narrowly Construed as a Matter of Legislative Grace., 56 Harv. L. Rev. 1142 (1943). 

1016 T.C. 130 (1951). 

112 MeErTENS, LAW oF FEDERAL INCOME TAXATION § 11.16 (1955). 

12 “ ‘Gross income’ includes gains, profits, and income derived from salaries, wages, 
or compensation for personal service, of whatever kind and in whatever form paid... .” 
Int. Rev. Code of 1939, § 22(a), 53 Srat. 9 (now INT. Rev. Cope or 1954 § 61(a)). 

18 60 Cr. Cl. 552 (1925). 

14 The Commissioner had issued many communiques on this subject prior to the 
decision, but they were not relied upon by the court. Food and lodging were said not 
to be income when furnished to: Red Cross employees, O.D. 11, 1 Cum. BuLL. 66 
(1919); seamen, O.D. 265, 1 Cum. BuLL. 71 (1919); fishing and canning employees in 
remote places, O.D. 814, 4 Cum. Butt. 85 (1921). 

On the other hand food and lodging were said to be income when furnished to: 
domestics, O.D. 874, 4 Cum. Buti. 348 (1921); and Indian service employees, I.T. 
2051, IlI-2 Cum. Buty. 55 (1924). 

15 See Saunders v. Commissioner, 215 F.2d 768 (3d Cir. 1954), holding that such an 
allowance is not includible in gross income. 
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Jones case, Bureau rulings increased the number of groups who were exempt 
from paying taxes on benefits furnished in kind.!® 

Benaglia v. Commissioner ** continued the liberal development of the 
convenience-of-the-employer rule by holding that a hotel manager did not 
have to include the value of food and lodging furnished him in his taxable 
income. The court advanced two reasons for its decision: neither the 
manager nor the employer intended these benefits as compensation; and the 
manager had to be on the premises at all times to properly manage the hotel. 
A strong dissent in the Benaglia case contended that the meals and lodging 
must be solely for the benefit of the employer, or their value could not be 
deducted. However, the Commissioner adopted the majority view. In a 
Mimeograph, he stated that meals and lodging furnished employees were not 
taxable income if they were not intended to be compensatory or if they 
were furnished for the convenience of the employer.'® The convenience- 
of-the-employer test was said to be satisfied if the employee was required 
to accept meals and lodging in order to perform his duties properly. 

In 1950, the Commissioner issued a Mimeograph which completely 
changed his stand. It stated that if the meals and lodging were compensa- 
tory, the employee was taxed on their value. Only if there were some 
question of their value being compensatory was the convenience-of-the- 
employer rule to apply.!® The Commissioner was not so fickle as this change 
might indicate at first glance. In a 1928 case,?° the Tax Court held that 
meals and lodging were for the convenience of the employer only if furn- 
ished solely for his convenience. The dissenting opinion of the Benaglia 
case nurtured this idea, and it was further recognized in Martin v. Com- 
missioner,?} 

In 1954, Congress adopted the convenience-of-the-employer rule as part 
of the Code.2? Although there is some ambiguity, it is generally considered 


16 A partial list of groups made exempt is: domestics, I.T. 2253, V-1 Cum. Butt. 
32 (1926); treasury attachés, 6 G.C.M. 14836, XIV-1 Cum. Butt. 45 (1935); and mem- 
bers of commerce department overseas, 6 G.C.M. 14710, XIV-1 Cum. Butt. 44 (1935). 

17 36 B.T.A. 838 (1937). 

18 Mim. 5023, 1940-1 Cum. Buu. 14. This mimeograph was issued to interpret U.S. 
Treas. Reg. 103, § 19.22(a)-3 (1940), as amended, T.D. 4965, 1940-1 Cum. Butt. 13, 
which incorporated the convenience-of-the-employer rule. 

19 Mim. 6472, 1950-1 Cum. Butt. 15. 

20 Kitchen v. Commissioner, 11 B.T.A. 855 (1928). 

2144 B.T.A. 185 (1941). In this case the employee was a radio operator on a 
dredge which operated out in the ocean during each week. Even though it was im- 
possible for the operator to eat or sleep anywhere but on the dredge, the court held 
that the value of food and lodging furnished the operator was income. Both the em- 
ployer and employee had considered the food and lodging compensation, because its 
value was included in his pay schedule. 

22 “There shall be excluded from gross income of an employee the value of any 
meals or lodging furnished . . . for the convenience of the employer, but only if—(1) 
in the case of meals, the meals are furnished on the business premises of the employer, 
or (2) in the case of lodging, the employee is required to accept such lodging on the 
business premises of his employer as a condition of his employment.” Int. Rev. Cope oF 
1954, § 119. 
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that Congress intended the rule to be applicable regardless of whether the 
value of the food and lodging is compensatory.”* The question of compensa- 
tion enters only in determining whether the food and lodging were furnished 
for the convenience of the employer. 

In the Doak case the question is not whether the value of food and 
lodging represents income, but whether there should be a business deduc- 
tion. The court implies that if the partnership were a separate taxable 
entity, like a corporation, it could deduct the cost of subsistence as a busi- 
ness expense.?* The Code provides for a business deduction for all ordinary 
and necessary expenses. It makes no distinction between a corporation or 
an individual in allowing these deductions.*> The entity concept may change 
the number of “bodies” to be taxed; it does not change the rationale of 
taxation. The corporation has been recognized as a separate entity not to 
provide tax relief, but to curtail its use for tax avoidance.”* If a cost is a 
personal expense to a taxpayer, it cannot be transformed into a business 
expense by the interposition of a corporation.?7 By the same token, if the 
cost of subsistence for a hotel manager is a business expense for a hotel 
corporation, it should be a business expense for a proprietorship, or a partner- 
ship, and regardless of who does the work of manager. The meals and room 
furnished a hotel manager are a necessary incident to the effective per- 
formance of his job. Congress recognizes that items furnished for the con- 
venience of the employer are not income to the employee. If these costs 
do not represent income to the employee, they would seem conversely to 
represent a business expense to the employer. If these costs are a business 
expense for a corporation, they should be a business expense for an in- 
dividual or a partnership. The instant court makes the tax policy favor 
the corporate form of business ownership and penalizes a person who does 
his own work instead of hiring outside help, by making a distinction between 
personal and business expenses rest on the identity of the taxpayer. Surely 
Congress did not intend this policy. 


23 For two able discussions of the provision see Erbacher, Meals or Lodging Furn- 
ished for the Convenience of Employer, 32 Taxes 826 (1954); Comment, 53 Micn. L. 
Rev. 871 (1955). 

24 “'T]f the Code treated a partnership as a separate taxable entity, and the partners 
as employees, the cost of meals and lodging attributable to them might be deductible 
as an expense of paying the employees.” Commissioner v. Doak, 234 F.2d 704, 708 (4th 
Cir. 1956). 

25 INT. Rev. Cope or 1954, § 162. 

26 The courts will or will not recognize the corporation as a tax entity as best 
serves the purposes of the tax statutes. In Higgins v. Smith, 308 U.S. 473, 60 Sup. Ct. 
355 (1940), the Court disregarded the corporate entity to prevent a personal deduction 
for a loss from a sale of securities to a corporation wholly owned by the taxpayer. 
On the other hand, in Moline Properties, Inc. v. Commissioner, 319 U.S. 436, 63 Sup. 
Ct. 1132 (1943), the Court refused to allow the taxpayer to disregard the corporate 
entity to effect a tax saving. 

27See Victor Cooper, P-H 1949 T.C. Mem. Dec. 4 49187, aff'd per curiam sub nom. 
Chester Distributing Co. v. Commissioner, 184 F.2d 514 (3d Cir. 1950). 
































Fay] RECENT DECISIONS 513 
In the principal case, the court said no deductions would be allowed 
uinless the amount spent on food and clothing was shown to be greater 
than the taxpayer normally spent. In Sutter v. Commissioner,”® the tax- 
payer included in his business expenses the cost of entertaining his clients. 
These expenses included the cost of his own entertainment on such occasions. 
The court held that personal expenses can be deducted only when it is 
shown that the expenditure was in excess of what the taxpayer would 
normally spend for himself.2® The application of that rule in the principal 
case makes it appear that the Sutter case will not be limited to its facts— 
entertainment expenses. In fact, the Doak case points toward an ever di- 
minishing area allotted for the deduction as expenses for economic benefits 
of a personal nature.*° 
A. Brooks WILDER 


GIFTS—W hat Constitutes a Gift of Land. (Illinois) 


Plaintiff and defendant operated a grocery store located on realty they 
owned jointly. Plaintiff delivered to defendant a letter stating: 


‘ 


‘.... The store; this includes the stock and fixtures, has been changed 
over to you. ... The store is all yours—to operate, rent, sell or do as 
you please.” ? 


This action was brought to dissolve an alleged partnership and to partition 
the real estate. Defendant counterclaimed, alleging that plaintiff had made 
a gift to him of her interest in the business personalty and realty. Plaintiff’s 
action was dismissed. On appeal from the portion of the decree holding 
that an irrevocable gift of the realty had been effected, held: Reversed and 
remanded. The letter was insufficient to effect a gift of the land. The gift 
of the “store” did not include the realty on which the store building was 
located. Even if the “gift” did include the realty, the gift of land would fail. 
An attempted conveyance of land by a writing not amounting to a deed 
and without “good” or valuable consideration,? will be treated as a parol 


2821 T.C. 170 (1953). 

29 This decision was heralded as requiring the taxpayer to keep extensive records in 
order to be able to prove his deductions taken for entertainment expenses. See 4 
MERTENS, LAw oF FEDERAL INCOME TAXATION § 25.89 (1955). 

30 See also Commissioner v. Moran, 236 F.2d 595 (8th Cir. 1956) for a case on all 
fours with the instant case. The court reached the same conclusion by the same 
reasoning. 

1 Hill v. Bowen, 8 Ill. 2d 527, 530-31, 134 N.E.2d 769, 771 (1956). 

2 The term consideration will be used in its technical sense in this paper. Good 
consideration is “a consideration for love and affection entertained by and for one within 
degree recognized by law.” Brack, Law Dictionary (4th ed. 1951). Valuable con- 
sideration is “one founded on money, or something convertible into money, except 
marriage, which is also a valuable consideration.” [bid. 
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gift of land and in violation of the Statute of Frauds.? Equities necessary 
to remove the gift from the operation of the statute, such as taking possession 
of the land and making valuable improvements in pursuance of the gift, 
were not proved. Hill v. Bowen, 8 Ill. 2d 527, 134 N.E.2d 769 (1956). 

The instant case raises the familiar question of whether a gift of land 
can be made to a stranger to the blood in Illinois and, if so, what form it 
must take. The court in the principal case talked as though a gift of land 
to a stranger could be effected, but until two cases decided around the 
turn of the century are overruled the issue will be uncertain.* In Catlin 
Coal Co. v. Lloyd,5 it was stated that a deed with no consideration recited 
or in fact paid was invalid, because a bargain and sale deed requires a 
valuable consideration. In Redmond v. Cass it was stated that a con- 
sideration recited or in fact paid was essential to the validity of a conveyance 
by bargain and sale under the Statute of Uses. 

In a comment on the Redmond case, Professor Kales noted, 


“.... the impression . . . [the] case must leave on the mind of con- 
veyancers is that a deed without any consideration recited or proved, 
is worthless as the conveyance of legal title. But conveyancers cannot 
be satisfied until the court deals in this connection with R.S. 1874 
ch. 30, sec. 1. That provides that ‘every deed .. . signed and sealed’ 
by the party making the same, . . . shall be sufficient, without livery of 
seisin, for the giving, granting, selling, mortgaging, leasing or otherwise 
conveying or transferring any lands, tenements or hereditaments in 
this State... .’ It certainly would appear that this language is about 
as plain as could be made to effect the abolition of the purely technical 
requirement in a deed of a recital of a consideration or the actual pay- 
ment of it, and to enable an instrument ‘signed and sealed’ to operate 
to convey title as the parties intend.” ® 


The Illinois court has not, as yet, specifically considered section 1 of chapter 
30 of the Revised Statutes in relation to gifts of land.® There has, however, 


3 The Illinois Statute of Frauds is found in ILu. Rev. Stat. c. 59, §§ 1-18 (1955). 

*See Warp, ILtinois Law or Titte Examination § 37 (2d ed. 1952); Kales, Com- 
ment, 2 Itt. L. Rev. 269 (1907). 

5 180 Ill. 398, 54 N.E. 214 (1899). 

6 226 Ill. 120, 80 N.E. 709 (1907). 

7 The italicized words were omitted in Inv. Rev. Stat. c. 30, § 1 (1951), and ILL. 
Rev. Start. c. 30, § 153b (1951), expressly abolished the necessity of a seal on deeds. 

8 Kales, supra note 4, at 270. 

®In Witham v. Brooner, 63 Ill. 344 (1872), the court stated: “Livery of seisin is 
abolished by the first section of the conveyancing act, and the title is thereby abso- 
lutely vested in the donee, grantee, bargainee, etc., independently of the statute of uses. 
Hence, under this statute, a deed in the form of a bargain and sale must be regarded 
as having the force and effect of a feoffment.” This is the only case holding that a 
conveyance operated under section 1 of the conveyancing act. It has never been cited 
for this proposition. 
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been a line of decisions since the Redmond case to the effect that the owner 
ef land has the same right to give it away as he has to sell it.° It should be 
noted that the conveyances in most of these cases were to relatives of the 
grantor.'!_ Thus, although no valuable consideration was given, it may 
be that there was “good” consideration. That love and affection constitute 
“good” consideration for a conveyance of land is a well established rule in 
Illinois.12 There was, however, no “good” or valuable consideration in 
Matanic v. Krajack 8 where the court again stated that the owner of land 
may give it away. The conveyance in that case was to a husband and wife 
who were completely unrelated to the grantor. 

It would seem, then, that a gift of realty can be effected by a deed 
properly executed and delivered, though the two cases 1* often cited for 
the proposition that a consideration is necessary for the conveyance of legal 
title have not been overruled. This uncertainty surrounding the issue of 
consideration has undoubtedly led to the general practice of requiring at 
least a nominal consideration for a conveyance. It is well established that 
a court will not look to the adequacy of the consideration in the absence of 
fraud, oppression, overreaching, or unfair dealing.’ 

Assuming, then, that a gift of land may be made by deed even to a 
stranger to the blood, a further question is whether a gift of land can be 
effected in any other manner. In 1902, the Illinois court stated that “in 
equity a good title may be conveyed by a writing not under seal. . . .” 1 
In the instant case, the court stated that an attempted conveyance by a 
writing not amounting to a deed and without consideration is violative of 
the Statute of Frauds unless the statute’s application would allow the per- 
petration of a fraud. The Statute of Frauds was, in part, designed to prevent 
perjury concerning titles to lands by requiring the conveyance of any 
interest in land to be in writing.’7 It is well settled that a writing will satisfy 


10 Byron v. Byron, 391 Ill. 256, 62 N.E.2d 790 (1945) (conveyance to daughters of 
grantor); Gregory v. Gregory, 323 Ill. 380, 154 N.E. 149 (1926) (conveyance to nephew 
of grantors); Mees v. Steffey, 310 Ill. 161, 141 N.E. 419 (1923) (conveyance to father 
of grantors). 

11 [bid. 

12 Fasley v. Little, 314 Ill. 553, 145 N.E. 625 (1924); Kirkpatrick v. Taylor, 43 
Ill. 207 (1867). It is uncertain to what degree the grantee must be related to the grantor 
for love and affection to constitute good consideration. In Steinke v. Sztanka, 364 IIl. 
334, 4 N.E.2d 472 (1936), the court stated that no valuable consideration was necessary 
for a conveyance to the grantor’s children or grandchildren. When the conveyance 
was to a relative of the grantor other than child or grandchild, the court, rather than 
stating there was “good” consideration, merely said that the owner of land may give 
it away. 

13 392 Ill. 278, 96 N.E.2d 885 (1946). 

14Redmond v. Cass, 226 Ill. 120, 80 N.E. 709 (1907); Catlin Coal Co. v. Lloyd, 
180 Ill. 398, 54 N.E. 214 (1899). 

15 Staude v. Heinlein, 414 Ill. 1, 110 N.E.2d 228 (1953). 
16 Ashelford v. Willis, 194 Ill. 492, 502, 62 N.E. 817, 820 (1902). 
17 Jd, at 502, 62 N.E. at 820. 
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the Statute of Frauds if it contains on its face or by reference to other 
writings, the names of the parties, a sufficient description of the property, 
and the terms of the agreement, and is signed by the party to be charged.8 
The letter in the instant case was addressed to the alleged grantee and signed 
by the alleged grantor. The court stated that if the land had been described 
in the letter as part of the gift, the letter would still violate the Statute of 
Frauds. It would seem, on the contrary, that if the land had been described, 
the letter would satisfy the statute. The court, in support of its position, 
cited 24 American Jurisprudence, Gifts, section 68, where it is said that 
gifts of land by parol or by writing not under seal are violative of the 
Statute of Frauds. But that section cites no cases supporting the position 
taken in regard to a writing not amounting to a deed, and a search of the 
cases reveals no decision so holding. It would seem that a writing that 
would otherwise satisfy the Statute of Frauds should not be held to violate 
it merely because it attempts to convey realty gratuitously. 

In Shadden v. Zimmerlee,'® the Illinois court stated that a conveyance 
by a writing not amounting to a deed is binding as between the parties, 
that if the writing manifests the intent to convey, it is sufficient. The 
writing in that case failed as a deed but only because it contained no words 
of grant. If the letter in the instant case had described the realty as part 
of the gift, the only distinction between the instant case and the Shadden 
case would be that the conveyance in the Shadden case was for a con- 
sideration. 

Since the letter in the principal case failed to convey title because no 
intent to convey the land was manifested, the court has yet to definitely 
decide what it would do with a writing not amounting to a deed that 
purports to gratuitously convey realty to a stranger. The court in a future 
case could decide that such a writing satisfies the Statute of Frauds, that 
consideration is unnecessary, and, hence, that the writing conveys title as 
indicated in the Shadden case; or it could decide that the writing satisfies 
the Statute of Frauds, but that it is ineffective to convey title because there 
is no consideration. 

The court in the instant case seems to be opposed to the view that a 
writing not amounting to a deed will convey title to a stranger in the 
absence of equitable circumstances. It would seem, however, that if the 
court so holds, it should base its decision upon the lack of consideration 
rather than upon a violation of the Statute of Frauds. A holding based on 
the lack of consideration could be reconciled with prior decisions. It 
could be said that a writing of the type found in the Shadden case was in 
the nature of a common-law bargain and sale deed. Any writing by which 
one person sells land to another that sufficiently describes the land, and is 


18 Thompson v. Wiegand, 9 Ill. 2d 63, 136 N.E.2d 781 (1956). 
19 401 Ill. 118, 81 N.E.2d 477 (1948). 
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signed and delivered is held to be a good deed of bargain and sale.® A gift 
of land to a stranger by a writing not amounting to a deed could not 
possibly be considered to be in the nature of a bargain and sale deed. 

The defendant in the instant case relied heavily on Barnes v. Banks ? 
to support his contention that the letter he received constituted a gift to 
him of the plaintiff’s interest in the realty. In that case, a father wrote to 
his daughter stating, “I present you, on this your 33d birthday, with the 
house and premises now occupied by you... .”?? It was held that “by 
the language of the letter the gift took effect and was complete immediately 
upon delivery of the paper.” * The Illinois court in the Barnes case spoke 
of a gift, but it is suggested that the term was used merely to show lack 
of a valuable consideration. A gift is defined as “a voluntary conveyance 
of land .. . from one person to another, made gratuitously, and not upon 
any consideration of blood or money.” ** It has been noted that a con- 
veyance to the grantor’s child is supported by “good” consideration. Thus, 
though there was no valuable consideration in the Barnes case to support 
the writing as a deed in the nature of a bargain and sale, it was in the 
nature of a common-law conveyance by a covenant to stand seized.*>5 The 
writing in the Barnes case was, then, like the writing in the Shadden case, 
supported by a consideration. 

The instant case presented the Illinois court with an opportunity to 
decide whether a gift of land to a stranger could be effected and, if so, by 
what means. The court, however, only stated that it could not be done 
by a writing not amounting to a deed in the absence of equitable circum- 
stances. This result may be desirable, but the reasoning seems difficult to 
justify. To hold that a writing that would otherwise satisfy the Statute of 
Frauds is voided by it merely because there is no consideration would seem 
only to add to the confusion already surrounding this area of the Illinois 


law. 
CLARENCE W. DeMoss 


PARTIES—Joinder of Defendants Under Illinois Civil Practice Act. (Illi- 
nois) 


Suit was brought by fifty-five residents of a village against four com- 
peting operators of stone quarries to enjoin as a nuisance their use of ex- 
plosives, and to recover damages for injuries to their properties caused by 


2026 Corpus Jur. Sec., Deeps § 7c (1941). 
21223 Ill. 352, 79 N.E. 117 (1906). 

22 Id. at 352, 79 NE. at 118. 

23 Td. at 361, 79 N.E. at 120. 

24 Brack, Law Dictionary (4th ed. 1951). 
25 See 26 Corpus Jur. Sec., Deeps § 7b (1941). 
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the explosions. The trial court dismissed both counts. On appeal, held: 
Reversed and remanded as to dismissal of count seeking injunction, and 
affirmed as to dismissal of count seeking damages. Joinder of defendants in 
a suit for damages is not permitted unless joint or collective action by all 
the defendants is alleged. Dorsey v. Material Serv. Corp., 9 Ill. App. 2d 
428, 133 N.E.2d 730 (1st Dist. 1956). 

The English common law limited joinder of defendants to situations in 
which the defendants had acted in concert; joinder was not allowed where 
the acts were independent.1 The early American cases adopted the same 
position,? although with some tendency to liberalize the common-law rules 
in special circumstances.’ A different rule developed in equity suits, where 
the purpose was to provide complete relief on all issues in a single pro- 
ceeding.* In equity, there was no explicit rule as to joinder; it was one of 
convenience only, its application depending upon the facts of each particular 
case, with much discretion vested in the trial judge.5 The difference be- 
tween the chancery approach to the problem of joinder, and the common- 
law approach, is clearly illustrated by the pollution cases. Most courts 
held that persons independently polluting a stream were not jointly liable 
for all the damage, and, therefore, could not be joined as defendants in an 
action for damages. But a court denying joinder in an action for legal 
relief (damages) might permit joinder under similar circumstances in an 
action for equitable relief (injunction).® 

The rules governing joinder of defendants, however, were materially 
altered by the adoption in New York of the Field Code of Procedure in 
1848. It was the avowed intent of the framers of the Field Code to avoid 
multiplicity of suits, and to facilitate trial convenience by disposing of all 
connected questions in a single suit.? Accordingly, most modern civil 
practice acts have adopted one criterion (that of the chancery court) for 
joinder of defendants in actions at law as well as in equity. In general, 
any person may be made a defendant who has or claims an interest in the 
controversy adverse to the plaintiff, or who is a necessary party to a 
complete determination or settlement of a question involved therein.® 


1 Thompson v. London County Council, 1 Q.B. 840, 80 L.T.R. 512 (C.A. 1899); 
Sir John Heydon’s Case, 11 Co. 5 (1612); Prosser, Torts 236 (2d ed. 1955). 

2 See Halsey v. Woodruff, 26 Mass. 555 (1830). 

3 See Stone v. Dickinson, 87 Mass. 29 (1862). 

*Biume, AMERICAN Civit PRocepure 337 (Ist ed. 1955); CriarK, Cope PLEADING 379 
(2d ed. 1947). 

5 Story, Equity Pieapines § 72 (10th ed. 1892). 

6 See The Debris Case, 16 Fed. 25 (C. C. Cal. 1883); Miller v. Highland Ditch Co., 
87 Cal. 430 (1891). 

7™See First Report or NEw York COMMISSIONERS ON PLEADING AND PRACTICE 124 
(1848). 

8 Yankwich, Joinder of Parties in the Light of Recent Statutory Changes, 2 So. 
Cat. L. Rev. 315 (1929); Clark, The Code Cause of Action, 33 Yate L.J. 817 (1924). 
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Joinder has been allowed, in other jurisdictions under modern practice 
acts, in cases in which the acts of concurrent tortfeasors, acting inde- 
pendently, have combined to produce one indivisible injury to the plaintiff. 
Plaintiffs under those circumstances have been permitted to join defendants 
(1) where the act of each defendant is sufficient in itself to cause the entire 
harm,® (2) where the act of each defendant alone would not be sufficient 
to result in any injury,’ or (3) where the act of each defendant is sufficient 
to produce some of the injury, but not all. 

The Illinois Civil Practice Act was passed in response to a wide-spread 
feeling on the part of Illinois lawyers that the procedural machinery of 
the state needed revising, but it was not designed as a substitute to displace 
all prior concepts. The opening section of the Act declares that, except 
as to matters regulated by the statute or by rule of court, “the former 
practice at common law and in equity shall prevail.” 12 But the Act, in 
extensively liberalizing joinder of parties and causes, indicates an intent to 
make the present procedural rules, and the results attained thereunder, 
far more favorable to joinder than was previously possible.'* Sections 23, 
24, and 44 of the Act set out the rules governing joinder of parties and 
claims, and, for proper perspective, should be construed together. Under 
section 23 only those plaintiffs may join whose claims (1) arise out of the 
same transaction or series of transactions and (2) involve any common 
question of law or fact. Section 24 likewise allows joinder of defendants 
where the causes of action arise out of the same transaction or series of 
transactions, but omits the requirement of common question of law or fact. 
Courts of other jurisdictions having similar requirements on joinder have, 
however, construed the common question clause as applicable to joinder 


®See Fortmeyer v. National Biscuit Co., 116 Minn. 158, 133 N.W. 461 (1911) 
(plaintiff permitted to join three parties—city, owner of a building, and lessee of the 
building—for injuries sustained when plaintiff fell over a basement door which pro- 
jected above the level of the walk in front of the building); Johnson v. Chapman, 43 
W. Va. 639, 28 S.E. 744 (1897) (plaintiff permitted to join two adjoining landowners 
whose concurrent negligence in keeping their separate walls in repair caused injury to 
him). 

10See Meyer v. The Cincinnati Street Ry., 157 Ohio St. 38, 104 N.E.2d 173 (1953) 
(plaintiff, injured in a collision between a street-car and a truck caused by the con- 
current negligence of both drivers, permitted to join both drivers as defendants). 

11See Mitchell Realty Co. v. West Allis, 184 Wis. 352, 199 N.W. 390 (1924) 
(plaintiff on appeal permitted to join city and seven corporations in a pollution case 
where damages were difficult to apportion); 1 Cootey, Torts § 86 (4th ed. 1932). 

12Tiy. Rev. Stat. c. 110, § 1 (1955). 

18 The Illinois courts have supported the intent of the framers of the Illinois Civil 
Practice Act by construing the Act liberally. People v. Shetler, 318 Ill. App. 279, 286, 
47 N.E.2d 732, 735 (4th Dist. 1943) (“.... The Civil Practice Act, in dealing with 
joinder of plaintiffs and defendants in causes of action in one action is remedial and tends 
to lessen delays and expenses of litigation when possible, and . . . such provisions should 
be liberally construed.”); Weigand v. Hulsh, 315 Ill. App. 116, 42 N.E.2d 146 (1st Dist. 
1942); McCaski1, 2 Int. C.P.A. ANNot. 42 (1933); Eagleton, Proposed Parties and 
Joinder Sections for Federal Pleading Rules, 3 Cm. L. Rev. 597 (1936). 
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of defendants; 1* and Illinois courts have indicated that this construction 
might be followed.’> Section 24 also provides that, 


“Any person may be made a defendant . . . whom it is necessary to 
make a party for the complete determination or settlement of any ques- 
tion involved therein, or against whom a liability is asserted either 
jointly, severally or in the alternative . . . regardless of the number of 
causes of action joined.” 1¢ 


Unlimited joinder of claims, both legal and equitable, at the discretion of 
the court, is permitted by section 44. 

It would appear that the Illinois Civil Practice Act was designed to 
facilitate joinder in factual situations similar to the Dorsey case. Neverthe- 
less, the court rendered a decision wholly inconsistent on its face with the 
purposes and express provisions of the Act. In accord with the intent of 
the framers of modern practice acts in other jurisdictions, the draftsmen 
of the Illinois Act adopted one criterion—that of the chancery court—as 
the test for permissive joinder of defendants at Jaw as well as in equity. 
Consistent application of this criterion would necessitate that similar treat- 
ment be accorded similar issues presented by different counts in the same 
case, In the instant case, the court permitted joinder of defendants in the 
first count (injunction), but denied joinder of defendants in the second 
count (damages). This inconsistent application of section 24 within the 
same case may be explained in part by the wide range of discretion given 
the trial judge in disposing of a case.17 But such a conclusion does not seem 
reasonable in light of past decisions.!8 The issue presented by the joinder 
of four defendants for the purpose of ascertaining damages does not appear 
sufficiently complex to warrant invoking the discretionary power of dis- 
missal conferred by section 44.!® The truly complex issue of joinder is 
that presented by the fifty-five plaintiffs. However, the court readily per- 
mitted joinder of those plaintiffs.2° Thus, there seems to be no logical 
explanation for the court’s distinction between the issues of joinder of 
defendants presented under separate counts of the same case. 


14See Great Northern Telegraph Co. v. Yokohama Specie Bank, 297 N.Y. 135, 
76 N.E.2d 117 (1947); Payne v. British Time Recorder Co., 2 K.B. 1, 124 L.T.R. 719 
(C.A. 1921). 

15 Trapp v. Gordon, 366 Ill. 102, 7 N.E.2d 869 (1937); People v. Leviton, 327 IIl. 
App. 309, 64 N.E.2d 195 (1st Dist. 1945). 

16 Trt, Rev. Stat. c. 110, § 24 (1955). 

WId. §8§ 24(2), 44(2). 

18 See Baker v. S. A. Healey Co., 302 Ill. App. 634, 24 N.E.2d 228 (1st Dist. 1939) 
(sixty-two plaintiffs were permitted to join construction company, city, and sanitary 
district as defendants, even though the nature of the wrong of each defendant arose 
out of different duties and the resulting injury was indivisible). 

19Tr1. Rev. Srat. c. 110, § 44(2) (1955). 

20 Discussion of the issue is in the companion case. Opal v. Material Serv. Corp., 
9 Ill. App. 2d 433, 133 N.E.2d 733 (1st Dist. 1956). 
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The second criticism of the instant opinion is directed at the rule of 
substantive law stated as the basis for dismissal of the second count. The 
court did not discuss the issue of joinder on the basis of whether the acts 
of the defendants arose out of the same transaction or series of transactions, 
or whether any common questions of law or fact were involved in which 
all parties were necessary to a complete determination of the issues. The 
decision relied solely on the common-law rule that joinder of defendants 
will not be permitted unless joint or collective action between them is 
alleged. The court thus re-affirmed the position taken earlier in Willard v. 
Red Bank Oil Co.,24 where the court stated that: 


‘ 


‘,... The acts of each of the defendants . . . were separate and inde- 
pendent and without any connection with the acts of others, and being 
several acts when committed, they cannot be made joint because of 
the consequences which followed. . . .” 2? 


However, the intent of the framers of the practice act would seem to 
militate against the view that concert of action is still a necessary require- 
ment for joinder of defendants. 

The Dorsey decision typifies the reluctance of the courts, even under 
modern practice statutes, to differentiate between the nature of the plaintiffs’ 
substantive right, and the procedure by which it may be enforced. The 
court, by re-affirming the common-law rule of joinder, has seemingly 
ignored the fact that joinder is a purely procedural device for trial con- 
venience, and should in no way dictate or limit the form of judgment which 
can be rendered.2? Many courts, in situations comparable to that in the 
instant case, have evaded this distinction by implying concert from the 
defendants’ mutual participation and continuation therein with knowledge 
of the other defendants’ participation.24 This result is criticized in the 
instant case. 


“.... And while it is true it is difficult or impracticable to separate the 
injury, that is no reason why one of the defendants should be liable as 
a joint tortfeasor (among whom there is no contribution) because of 
the consequences which followed the acts of others who have not acted 
in concert.” 25 


The court in the instant case apparently feels that where, on the face 
of the complaint, it does not appear that the damages are apportionable, 
the only possible alternative is to hold the defendants jointly and severally 
liable. This the Illinois courts have refused to do in the absence of concert 


21151 Ill. App. 433 (4th Dist. 1909). 
22 Id. at 439. 


23 It, Rev. Stat. c. 110, § 50(1) (1955), provides that more than one judgment 
may be rendered in the same cause. 


24 See Moses v. Town of Morgantown, 192 N.C. 102, 133 S.E. 421 (1926). 
259 Tll. App. 2d 428, 431, 133 N.E.2d 730, 732 (1st Dist. 1956). 
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between the defendants. Consequently, innocent parties have sustained 
injuries and will continue to sustain injuries without relief. Other courts, 
in recognizing this problem, have compromised by holding the defendants 
equally responsible,?® or by placing the burden of proof on each defendant 
to show to what extent he was at fault, and apportion damages accord- 
ingly.27 Certainly a person who has suffered substantial injury through no 
fault of his own should not be denied relief merely because the amount of 
damages, as distinguished from the fact of injury, is incapable of exact 
mathematical ascertainment.?8 By denying relief in such cases, the courts 
have apparently relegated the substantive law to a question of damages. 

In Thomas v. Ohio Coal Co., ?® a pollution case, the defendants con- 
tended that the plaintiff could not recover inasmuch as other parties contri- 
buted to the harm and the exact extent to which defendants’ oil wells were 
at fault could not be definitely ascertained. The court there said, 


“.. .. If this rule should be adopted by the courts it would allow 
certain independent agencies, by their wrongful acts, to cause damages 
to innocent third parties without being liable therefor simply because 
the parties injured would not be able to prove conclusively the exact 
amount of damages contributed by each. .. . The mere fact that the 
amount of damages may be difficult to ascertain is no reason why 
damages should not be allowed.” %° 


Not only is the reasoning in the Dorsey case inconsistent on its face 
with the provisions of the civil practice act, but, moreover, it is inconsistent 
with the Thomas case which embodies a contrary view of the substantive 
law on the question of joinder and damages. It is to be hoped that in future 
cases similar to the instant one, the court will render decisions which will 
more reasonably consider and comply with the intent of the framers of 
the Illinois Civil Practice Act. 

Kart K. Hoactanp, Jr. 


TORTS—Harassment Held Actionable as Invasion of Right of Privacy. 
(Ohio) 


Endeavoring to collect an outstanding debt, defendant, for a period of 
two weeks, telephoned plaintiff's home several times each day and late in 


26 Wood v. Snider, 187 N.Y. 28, 79 N.E. 858 (1907). 

27 Yatter v. Mathies, 139 Misc. 26, 246 N.Y.S. 548 (Sup. Ct. 1930). 

28 Reinmueller v. Chicago Motor Coach Co., 341 Ill. App. 178, 93 N.E.2d 120 
(1st Dist. 1950) (pain and suffering, disfigurement and mutilation); Industrial Natural 
Gas Co. v. Sunflower Natural Gasoline Co., 330 Ill. App. 343, 71 N.E.2d 199 (4th 
Dist. 1947); People v. Schwartz, 151 Ill. App. 190 (1st Dist. 1909) (mental anguish): 
“The constant tendency of the courts is to find some way in which damages can be 
awarded where a wrong has been done. Difficulty of ascertainment is no longer con- 
fused with the right of recovery.” McCormick, Damaces 142 (2d ed. 1952). 
29 199 Ill. App. 50 (4th Dist. 1916). 
$0 Id. at 56. 
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the evenings, causing plaintiff’s roomer to leave because of the annoyance. 
On one occasion, he telephoned the school where plaintiff was employed, 
three times within fifteen minutes, thereby provoking her employer to 
threaten plaintiff's discharge if the annoyance did not cease. Defendant 
also told plaintiff's employer and her landlord that she would not pay her 
indebtedness to him, and solicited from them information as to her earnings. 
Plaintiff, charging that these acts constituted a plan of harassment to cause 
mental anguish and coerce payment, sought an injunction and damages for 
the invasion of her right of privacy. A jury verdict and judgment for the 
plaintiff was sustained by the court of appeals. On appeal, held: Affirmed 
(three judges dissenting). Actionable invasions of the right of privacy 
include not only the unwarranted appropriation or exploitation of one’s 
personality for commercial purposes, and the publicizing of one’s private 
affairs with which the public has no legitimate concern, but also the 
wrongful intrusion into one’s private activities in such a manner as to out- 
rage or cause mental suffering, shame, or humiliation to a person of ordinary 
sensibilities. Housh v. Peth, 165 Ohio St. 35, 133 N.E.2d 340 (1955).2 
The instant decision, one of first impression in Ohio, is significant not 
only because it lists that jurisdiction among those that recognize the right 
of privacy,” but also because it defines the present bounds of the interest in 
their broadest terms. After a diligent study of older Ohio cases relating 
indirectly to the subject,* and a careful consideration of the classic treatise 


1 This article is based on an analysis of the decision of the Ohio court of appeals, 
99 Ohio App. 485, 135 N.E.2d 440 (1955), affirmed by the Ohio Supreme Court. 

2In one form or another, the right of privacy has been recognized in about twenty 
jurisdictions: Smith v. Suratt, 7 Alaska 416 (1926); Peay v. Curtis Publishing Co., 78 F. 
Supp. 305 (D.C. 1948); Smith v. Doss, 251 Ala. 250, 37 So. 2d 188 (1948); Gill v. 
Curtis Publishing Co., 38 Cal. 2d 273, 231 P.2d 565 (1951); Cason v. Baskin, 155 Fla. 
198, 20 So. 2d 243 (1945), (but mere spoken words cannot constitute an invasion of 
the right of privacy); Pavesich v. New England Life Ins. Co., 122 Ga. 190, 50 S.E. 68 
(1905); Eick v. Perk Dog Food Co., 347 Ill. App. 293, 106 N.E.2d 742 (1st Dist. 1952); 
Continental Optical Co. v. Reed, 119 Ind. App. 643, 86 N.E.2d 306 (1949); Kung v. 
Allen, 102 Kan. 883, 172 Pac. 532 (1918); Brents v. Morgan, 221 Ky. 765, 299 S.W. 967 
(1927); Itzokovitch v. Whitaker, 117 La. 708, 42 So. 228 (1906); Pallos v. Crowley, 
Milner & Co., 322 Mich. 411, 33 N.W.2d 911 (1948); Barber v. Time, Inc., 348 Mo. 
1199, 159 S.W.2d 291 (1942); Welsh v. Pritchard, 125 Mont. 517, 241 P.2d 816 (1952); 
Norman v. City of Las Vegas, 64 Nev. 38, 117 P.2d 442 (1947); Frey v. Dixon, 141 N.J. 
Eq. 481, 58 A.2d 86 (1948); Flake v. Greensboro News Co., 212 N.C. 780, 195 S.E. 55 
(1938); Hinish v. Meier & Frank Co., 166 Ore. 482, 113 P.2d 438 (1941); Holloman v. 
Life Ins. Co. of Virginia, 192 S.C. 454, 7 S.E.2d 169 (1940). With some limitations the 
right is acknowledged by statutes in two jurisdictions. See N.Y. Civit RicHts Law 
§§ 50, 51; Uran Rev. Strat. §§ 103-4-5—103-4-9 (1933). 

3 These are all decisions of various lower courts; the issue had never before been 
to the court of last resort. In 1938, the Common Pleas Court of Cuyahoga County in 
Martin v. F.LY. Theatre Co., 1 Ohio Supp. 19, 10 Ohio Op. 338 (1938) denied re- 
covery to an actress who sued for invasion of her right of privacy, but the court 
implied that in a proper case the right might be protected. The court stated that 
under no circumstances could the right be violated by an oral communication. Such 
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by Justice Brandeis and Professor Warren,‘ the court arrived at the con- 
clusion that, as one writer has observed, the right of privacy may be invaded 
by any one of four distinct wrongs which have little in common except 
that each is an interference with the plaintiff’s right “to be let alone.” > The 
first wrong consists of an intrusion upon a person’s physical (as opposed 
to mental) solitude or seclusion. Cases dealing with the invasion of one’s 
quarters,® the tapping of his telephone wires,’ eavesdropping,® the constant 
surveillance of the plaintiff,® looking into plaintiff’s windows,’® and in- 
vestigating his private bank account,!! may be grouped within this category. 


statements are still the rule in some jurisdictions, e.g., Cason v. Baskin, 155 Fla. 198, 20 
So. 2d 243 (1945). 

In 1940, the same Ohio court in Johnson v. Scripps Publishing Co., 6 Ohio Supp. 
13, 18 Ohio Op. 372 (1940), decided that the right of privacy did not prohibit publica- 
tion of matter of public or general interest. 

Finally, in 1941, the Common Pleas Court of Hamilton County in Friedman v. 
Cincinnati Local Joint Executive Bd., 6 Ohio Supp. 276, 20 Ohio Op. 473 (1941), 
directly recognized that private individuals, unlike prominent persons in public life, have 
the right to insist upon privacy. 

*Brandeis and Warren, The Right to Privacy, 4 Harv. L. Rev. 193 (1890). 


5 Prosser, Torts 637 (2d ed. 1955). In 21 R.C.L. 1196, it is said that “The right 
of privacy is the right to be let alone . . . to be free from unwarranted publicity .. . to 
live without having one’s name, picture, or statue, or that of a relative made public 
against his will... . No mention of ... [this right] . . . is to be found in Blackstone, 
Kent or any of the great commentators on the law. ... [It] is purely modern . . . and 
. .. seems to have been... [recognized] . . . for the first time in 1890... . 

“Violation of the right . . . consists in the interference with another’s seclusion 
by subjecting him to unwarranted and undesired publicity. . . . ‘Unwarranted publicity’ 
... Lis] ... publicity ... [which] ... results in disturbing another’s feelings and .. . 
causes him mental suffering and distress.” 

6E.g., Walker v. Whittle, 83 Ga. App. 445, 64 S.E.2d 87 (1951); Welsh v. 
Pritchard, 125 Mont. 517, 241 P.2d 816 (1952). 

TE.g., Rhodes v. Graham, 238 Ky. 225, 37 S.W.2d 46 (1931). Accord, McDaniel 
v. Atlanta Coca-Cola Bottling Co., 60 Ga. App. 92, 2 S.E.2d 810 (1939) (listening to 
conversation with microphone). 

8“The essence of the common law offense of eavesdropping was the invasion of 
the right of privacy of others.” Annot., 138 A.L.R. 23, 94 (1942). 

®In Schultz v. Frankfort Marine, etc., Ins. Co., 151 Wis. 537, 139 N.W. 386 (1913), 
the open, public, and persistent surveillance of the plaintiff was held actionable. The 
court did not pass on the question of secret surveillance, but said that because of the 
notoriety given defendant’s actions, more than false imprisonment was involved. Be- 
cause plaintiff’s reputation was injured, an analogy was made to libel. But see Chappell 
v. Stewart, 82 Md. 323, 33 Atl. 542 (1896), appeal dismissed, 169 U.S. 733, 18 Sup. Ct. 
940 (1898), where the court refused to restrain defendant from employing detectives 
to follow plaintiff. No reference was made to privacy. 

10F.g., Pritchett v. Board of Comm’rs, 42 Ind. App. 3, 85 N.E. 32 (1908); Moore 
v. New York Elev. Ry., 130 N.Y. 523, 29 N.E. 997 (1892). In these cases recovery 
was permitted on the basis of some other technical tort such as nuisance or loss of 
rental value. It seems, however, that the invasion of privacy was the real wrong, and 
that relief probably would have been permitted even in the absence of some other 
tort. 

11 Brex v. Smith, 104 N.J. Eq. 386, 146 Atl. 34 (1929). 
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The second wrong consists of a written publication of some information 
about the plaintiff, which violates ordinary decencies because of the private 
nature of the data.1? The third wrong consists of putting a person in a 
false, but not necessarily defamatory, position by using his signature or 
picture in such a manner as to convey the impression that he is affiliated 
with some particular view or interest.1* The fourth tort, the earliest to 
receive recognition, consists of the appropriation of some element of plain- 
tiff’s personality for a commercial use.'* 

The facts at hand present no evidence of a publication in the literal 
sense of a writing or a printed representation. The communications made 
were oral, and, because no falsehood was involved, a cause for defamation 
was not available. It was not necessarily wrong for the defendant to have 
communicated to plaintiff's employer or landlord, the fact of the out- 
standing debt; it became wrongful because of the intent with which it 
was done. That conduct was actionable not because the information was 
itself of such a private character that defendant was not warranted in 
revealing it, but rather because it was part of a scheme of harassment. The 
same must have been true of the telephone calls to the home and to the 
teacher’s classroom, since no court would pretend to specify a certain 
maximum number of calls that might be made without liability attaching 
for the invasion of a right. If the conduct complained of was an intrusion 
upon a private activity or an offense against the personality, it was so 
because it was calculated to disturb the peace of the intrinsic person and 
deprive it of the security of its own asylum, and not because it was designed 
to intrude upon the individual’s interest in things extrinsic, which he, or 
one of normal sensibilities, would consider private. 

Because of its own prior decision in Bartow v. Smith,!© where it was 


12See Brents v. Morgan, 221 Ky. 765, 299 S.W. 967 (1927); Douglas v. Stokes, 
149 Ky. 506, 149 S.W. 849 (1912); Barber v. Time, Inc., 348 Mo. 1199, 159 S.W.2d 291 
(1942); Melvin v. Reid, 112 Cal. App. 285, 297 Pac. 91 (1931). In Melvin v. Reid, the 
court lists eight principles running through the doctrine of privacy: (a) it was un- 
known to the ancient common law; (b) it is an incident of the person and not of 
property; (c) it is a purely personal action and does not survive, but dies with the 
person; (d) it does not exist where the person has published the matter complained 
of, or consented thereto; (e) it does not exist where a person has become prominent; 
(f) it does not exist in the dissemination of news where the information is of public 
interest or benefit; (g) it can only be violated by writings, printings, pictures, or other 
permanent publications or reproductions and not by word of mouth; (h) the right of 
action accrues when the publication is made for gain or profit. 

18 See Leverton v. Curtis Publishing Co., 192 F.2d 974 (3rd Cir. 1951); Peay v. 
Curtis Publishing Co., 78 F. Supp. 305 (D.C. 1948); Gill v. Curtis Publishing Co., 38 
Cal. 2d 273, 231 P.2d 565 (1951); Kerby v. Hal Roach Studios, 53 Cal. App. 2d 207, 
127 P.2d 577 (1942). 

14See Flake v. Greensboro News Co., 212 N.C. 780, 195 S.E. 55 (1938). 

15149 Ohio St. 310, 78 N.E.2d 735 (1948). Plaintiff, a woman seven months 
pregnant, had been negotiating with defendant over the sale of certain lands. Defendant 
was dissatisfied with the progress of things, and meeting plaintiff on a busy downtown 
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determined that severe emotional distress, unaccompanied by any other 
conduct amounting to a tort, was merely damnum absque injuria, the court 
fit the facts of the instant case within the category of cases allowing re- 
covery for intrusions upon physical privacy. This seemed necessary since 
each of the other avenues to liability required a written publication. The 
defendant’s conduct here was compared with that in cases where relief was 
granted for surveillance, eavesdropping, and wiretapping.'® Having found, 
by analogy, a technical invasion of a generally protected interest, the court 
had little difficulty in allowing damages for emotional distress alone. Viewed 
in this light, the instant case may represent only an effort to find a con- 
servative “peg” upon which to hang substantial damages for emotional 
distress alone, thereby allowing the court to clear the hurdle of the Bartow 
precedent. 

On the other hand, the case may establish as a rule that in instances of 
acts intended to cause emotional distress, the court will not indulge in nice 
distinctions between physical and mental solitude, but will allow recovery 
for the harm on the theory that the individual’s right of privacy has been 
invaded. If this be the significance of the decision, then Ohio now acknowl- 
edges as an adjunct to the right of privacy, an interest in mental tranquillity 
which is already recognized as an actionable right in at least five juris- 
dictions.!17 This view of the case has much to commend it. It is often 
impossible to tell precisely what constitutes an intrusion upon physical 
solitude as opposed to mental seclusion. The distinction often made between 
the two is really an artificial one. It should not be employed to limit legal 
redress for gross violations of the plaintiff’s “right to be let alone.” When, 
therefore, adherence to the distinction would lead the court to deny recovery 
where it feels relief is warranted or desirable, such an artificiality should 
be acknowledged for what it is, and set aside. 


H. Epwarp KEerfF, Jr. 


street, he jumped in her path. With flushed face and fist raised in rage, he shouted 
repeatedly in angry tones, calling her a “God damned son of a bitch” and “a dirty 
crook.” This caused her such shock and humiliation as to derange her nerves and 
impair her health. The court, with three judges dissenting, disallowed recovery, saying 
that profane and obnoxious epithets not amounting to slander are at most damnum 
absque injuria. 

16 See notes 6, 7, 8 supra. 

17 Savage v. Boies, 77 Ariz. 355, 272 P.2d 349 (1954); Wilson v. Wilkins, 181 Ark. 
137, 25 S.W.2d 428 (1930); Curnett v. Wolf, 244 Iowa 683, 57 N.W.2d 915 (1953); 
Barnett v. Collection Serv. Co., 214 Iowa 1303, 242 N.W. 25 (1932) (Threats by letters, 
to sue and to appeal to threatened person’s employer, made intentionally to produce 
mental anguish in attempt to collect debt, authorized recovery for mental pain and 
suffering, though no physical injury resulted.); Quina v. Roberts, 16 So. 2d 558 (La. 
App. 1944) (Damages will be allowed to debtor for mental anguish resulting from 
creditor’s unreasonable methods in attempting to collect debt.); La Salle Extension 
Univ. v. Fogarty, 126 Neb. 457, 253 N.W. 424 (1934). 

These are the principal cases upholding the trend reflected in RESTATEMENT, 
Torts § 46 (1948 Supp.), allowing recovery for emotional distress intentionally caused 
even where there are no physical consequences. 
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WITNESSES—Protection Against Self-Incrimination. (Federal) 


Defendant was convicted of contempt for refusing to answer questions 
before a grand jury. Three of the questions inquired whether the defendant 
knew Harry Baus, Isadore Hillman, or William Cooper. Six of the questions 
dealt with defendant’s business connections in New York, including his 
knowledge of the existence of the Gulf Trading Company and the Empire 
State Buying Company. Isadore Hillman had recently been convicted on 
a charge involving the theft of goods in interstate commerce, and the two 
companies mentioned were also involved in the illegal transactions. Two 
questions which were asked, but not included in the contempt citation, 
were inquiries as to whether the defendant had ever used the names Thomas 
Tanner or James Fausto. Tanner had been indicted along with Hillman, 
but had not as yet been apprehended. Fausto, a purchasing agent for the 
Gulf Trading Company, was also thought to be involved. On appeal, held: 
Affirmed. Answers to the questions would have no direct tendency to link 
the witness with any criminal activity. Medina, J., dissented, maintaining 
that while the questions themselves might seem innocuous, the answers to 
them might lead to “completion of the chain of proof” against the witness 
if he were to be subsequently tried as a participant in the illegal activities 
being investigated by the grand jury. United States v. Trock, 232 F.2d 
839 (2d Cir. 1956). 

The two attitudes expressed here represent (1) the traditional concept 
of fifth amendment?! protection, as expressed by the majority of the court, 
and (2) what appears to be the developing attitude of federal courts toward 
the scope of protection afforded by the amendment, as expressed here by 
Judge Medina. 

The traditional test used to determine whether a witness is justified in 
refusing to answer a question because of possible self-incrimination is 
whether or not a direct answer would involve a real or substantial danger of 
self-incrimination.? It is the function of the court to determine whether 
such a danger exists, and the court is not to decide on the basis of “remote 
possibilities outside the ordinary course of the law... .”® A witness is “not 
privileged to refuse to answer unless his answer would have a direct tend- 
ency to incriminate him. .. .” 4 

Recent decisions of the Supreme Court,® and those of the majority of 


1“No person . . . shall be compelled in any criminal case to be a witness against 
himself.” U.S. Const. amend. V. 

2 Mason v. United States, 244 U.S. 362, 37 Sup. Cr. 621 (1917). 

3 Brown v. Walker, 161 U.S. 591, 600, 16 Sup. Ct. 644, 648 (1895). 

*O’Connell v. United States, 40 F.2d 201, 204 (2d Cir. 1930). 

5 See Hoffman v. United States, 341 U.S. 479, 71 Sup. Ct. 814 (1951); United States 
v. Singleton, 343 U.S. 944, 72 Sup. Cr. 1041 (1952), reversing per curiam 193 F.2d 464 
(3d Cir. 1951); United States v. Greenberg, 341 U.S. 944, 71 Sup. Cr. 1013 (1951), re- 
versing per curiam 187 F.2d 35 (3d Cir. 1951). 
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the circuit courts which have considered the question,® seem to have greatly 
expanded the protection of the fifth amendment beyond the traditional 
concept.? In Hoffman v. United States,’ the test laid down was that a 
witness cannot be cited for contempt for refusing to answer a question 
unless it is “perfectly clear from a careful consideration of all the circum- 
stances ... that the witness is mistaken, and that the answer cannot possibly 
have such a tendency (to incriminate).” ® The Court also said, “It need 
only be evident from the implications of the question, in the setting in 
which it is asked,!® that a responsive answer to the question . . . might be 
dangerous because injurious disclosure could result.” 14 Since the decision 
in the Hoffman case, the Supreme Court has demonstrated, on a number of 
occasions, the extent to which it considered a witness entitled to protection 
from self-incrimination.!2 The most recent, and perhaps most striking, 
example is found in Emspak v. United States.3 In that case, Emspak refused 
to answer sixty-eight questions before a congressional committee investi- 
gating communist activities. Fifty-eight of the questions concerned his 
acquaintance with specifically named individuals. Since he was indicted on 


6 See Maffie v. United States, 209 F.2d 225 (1st Cir. 1954); United States v. Coffey, 
198 F.2d 438 (5th Cir. 1952); Alexander v. United States, 181 F.2d 480 (9th Cir. 1950). 

7™There is no unanimity of opinion concerning the desirability of such a change. 
According to Professor McCormick: “Some recent expressions and holdings of our 
highest court, however, are indications of a change of view in the direction of recog- 
nizing the privilege when there is a mere possibility of danger. . . . Fortunately, state 
courts which regard this change of view as unwise are free to adhere to the earlier 
and, it is submitted, more balanced and expedient attitude.” McCormick, EvipENcE 
§ 129, at 272 (1954). 

8341 U.S. 479, 71 Sup. Cr. 814 (1951). 

97d. at 488, 71 Sup. Cr. at 819. 

10 The setting in the Hoffman case was a grand jury investigation of racketeering 
activities as disclosed by the Kefauver Committee. Hoffman had been publicly charged 
with being a racketeer with a twenty-year police record. His refusal to answer questions 
concerning his occupation, and his contacts with an individual who was at the time 
hiding from a grand jury subpoena, was upheld. 

11 Supra note 8, at 486, 71 Sup. Ct. at 818. 


12 Witnesses have been sustained in their refusal to answer such questions as: 
(1) What business is he in? (in reference to specifically named individuals) United 
States v. Singleton, 343 U.S. 944, 72 Sup. Crt. 1041 (1952), reversing per curiam 193 
F.2d 464 (3d Cir. 1951); (2) What are the names of the numbers racketeers that you 
know? (after witness had admitted knowing persons in the numbers racket) United 
States v. Greenberg, 341 U.S. 944, 71 Sup. Cr. 1013 (1951), reversing per curiam 187 
F.2d 35 (3d Cir. 1951). 

The Supreme Court in Emspak v. United States, 349 U.S. 190, 75 Sup. Ct. 692 
(1955), approved of circuit court decisions which sustained the privilege in the fol- 
lowing cases: (1) Do you know “Specs” O’Keefe? (who along with witness was a 
suspect in the Brinks Robbery) Maffie v. United States, 209 F.2d 225 (1st Cir. 1954); 
(2) Do you know anyone who visited, lived or stayed at Shanghai in the years 1934 
to 1939? (the shipment of narcotics from Shanghai to the U.S. during this period was 
being investigated) United States v. Weisman, 111 F.2d 260 (2d Cir. 1940). 


18 349 U.S. 190, 75 Sup. Ct. 692 (1955). 
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sixty-eight counts, and his sentence was less than the maximum for any one 
count, a finding that any one of the questions was non-incriminatory would 
have required affirmance of his conviction. The Supreme Court reversed, 
however, and in doing so quoted with approval the test announced in 
Coffey v. United States: 14 


“It is enough (1) that the trial court be shown by argument how 
conceivably a prosecutor, building on the seemingly harmless answer, 
might proceed step by step to link the witness with some crime against 
the United States, and (2) that this suggested course and scheme of 
linkage not seem incredible in the circumstances of the particular 
COMB. «. 

Finally, in determining whether the witness really apprehends danger 
in answering a question the judge cannot permit himself to be skeptical; 
rather must he be acutely aware that in the deviousness of crime and 
its detection incrimination may be approached and achieved by obscure 
and unlikely lines of inquiry... .” ® 


It may thus be seen, by a comparison of the two positions, that the 
basic disagreement concerns the degree to which the element of expediency 
is to be a determinative factor in the interpretation of the amendment. The 
traditional attitude is based upon a compromise between the apparently 
absolute guarantee of the amendment, and the desire to remove unnecessary 
obstructions from the efficient administration of criminal justice; the con- 
flict being resolved by reading reasonableness into the guarantee.’® The 
Court’s recent decisions repudiate, for the most part, this compromise, and 
regard the guarantee, as nearly as possible, as an absolute one. This in- 
terpretation would seem to be more in keeping with the spirit and intent 
of the amendment. Its framers must have been aware that it would neces- 
sarily impede the efficiency of criminal justice, but apparently considered 
the guarantee more vital to a democratic society than a smoothly function- 
ing system of criminal justice. 

The traditional concept, as advanced by the instant decision, presumably 
would require the witness to testify that he was acquainted with Isadore 
Hillman. This apparently harmless admission loses its innocence when 
viewed along with the fact that the government suspects the witness of 
being a co-conspirator with Hillman. If a conspiracy charge were to be 
brought against him, his association with Hillman would become a fact 
which the government would have to establish. The same is true of the 


14198 F.2d 438 (5th Cir. 1952). 

15 Jd. at 440. 

16“The principle which entitles the United States to the testimony of every 
citizen, and the principle by which every witness is privileged not to accuse himself, 
can neither of them be entirely disregarded. They are believed both to be preserved to 
a reasonable extent. .. .” Chief Justice Marshall in United States v. Burr, 25 Fed. Cas. 
No. 14,692e, at 39 (C.C.D.V. 1807). 
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questions concerning the witness’s knowledge of the two companies 
mentioned, since they are involved in the illegal transactions being investi- 
gated, and that the witness is suspected of being connected with one of 
them. His answers, if given, would thus provide a portion of the evidence 
necessary to implicate him in the criminal scheme under investigation. It 
is submitted, therefore, that the instant holding is clearly in violation of 
the fifth amendment as most recently interpreted by the Supreme Court. 


Ronatp W. Po.tston 














UNIVERSITY OF 


ILLINOIS 


COLLEGE OF LAW 


THE FACULTY, 1956 


DAVID DODDS HENRY, A.B., A.M., Ph.D., 
LL.D., President of the University. 
ALBERT JAMES HARNO, Dean and Profes- 
sor of Law. B.S. 1911, Dakota Wesleyan Univ.; 
LL.B. 1914, Yale; general practice, 1914-1917; 
Dean, Washburn College, 1917-1919; Univ. of 
Kansas, 1919-1921; Univ. of Ill. since 1921; Pres., 
Ass’n Am. Law Schools, 1932; Pres. Ill. State 
Bar Ass’n, 1940-1941; Pres., Am. Jud. Society 
1953——-; Member of Council, Am. Law In- 
stitute; Member of Council of Survey of the 
Legal Profession; Chairman, Sec. of Le 
Am. Bar Ass’n, 1942-1945; Pres., Nat'l Conf. of 
Com. on Uniform State Laws, 1947-1949; Mem- 
ber of the Board of Governors of the American 
Bar Association, 1950-1953; Fellow Am. Acad. 
of Arts and Sciences. 
WALTER LEE SUMMERS, Professor of Law, 
Emeritus. 
GEORGE WASHINGTON GOBLE, Profes- 
sor of Law, Emeritus. 
WILLIAM EVERETT BRITTON, Professor 
of Law, Emeritus. 
GEORGE BATES WEISIGER, Professor of 
Law, Emeritus. 
MERRILL ISAAC SCHNEBLY, Professor of 
Law, Emeritus. 
HAROLD WRIGHT HOLT, Professor of 
Law. A.B. 1917, Dartmouth College; LL.B. 1920, 
Harvard; S.J.D. 1928, Harvard; general prac- 
tice, 1920-1927; Univ. of Ill. since 1928. 
EDWARD WAITE CLEARY, Professor of 
Law, A.B. 1929, Illinois College; J.D. 1932, Univ. 
of Ill.; JS.D. 1933, Yale, general practice, 1933- 
1946 (except for service USNR World War 
II); Reporter, Joint Committee on Illinois Civil 
Procedure; Univ. of Ill. since 1946. 
KENNETH SMITH CARLSTON, Professor 
of Lew. A.B. 1926, Univ. of Washington; M.A. 
1928, American Univ.; LL.B. 1933, Yale; gen- 
ractice, 1933-1938; practice with Shell 
Development Co. and other Shell Companies, 
1938-1946; Univ. of Ill. since 1946; Mexican 
Claims Commission, Washington, D.C., 1928- 
1931; member, United Nations Legal Secre- 
tariat, 1950, 1952-1953. 
RUSSELL NEIL SULLIVAN, Professor of 
Law. A.B. 1925, Oberlin College; LL.B. 1937, 
Univ. of Ill.; LL.M. 1938, Columbia Univ.; 
Univ. of Louisville, 1938-1939, Univ. of Ill. 
since 1939; acting adviser to the Section of 
Legal Education and Admission to the Bar of 
the American Bar Association, 1942-1945. 
AMES GLADWYN THOMAS, Professor of 
. A.B. 1923, J.D. 1928, Univ. of Ill.; gen- 
eral practice since 1928; part-time Prof. of Law, 
University of Ill. since 1947. 

RUBIN GOODMAN COHN, Professor of 
Lew. AB. 1932; LL.B. 1934, Univ. of IIL; 
eneral practice, 1945-1949; Illinois Legi 
tive Reference Bureau, 1935-1945; member 
Illinois Commission on Inter-Governmental Co- 
operation, 1944-1945; legal advisor and _legisla- 
tive draftsman, Illinois Administrative Practice 
and Review Commission, 1943-1946; Illinois 
Public Employees Pension Laws Commission, 
1945-1949; legislative consultant and drafts- 
man, Illinois State Housing Board, 1946-1949; 

Univ. of Ill. since 1949. 


ESSE NELSON YOUNG, Professor of Law. 
S. 1938, LL.B. 1942, Univ. of Illinois; Certi- 
fied Public Accountant, Illinois, 1944, general 
practice, 1946; Univ. of Illinois since 1946; Sup- 
ply Corps, U.S. Naval Reserve 1942-1946. 
— EDWARD CRIBBET, Professor of 
. A.B. 1940, Illinois Wesleyan Univ.; J.D. 
1947, Univ. of Ill.; general practice, 1947; Univ. 
of Ill. since 1947; U.S. Army 1941-1945. 
WYLIE H. DAVIS, Professor of Law. AB. 
1940, LL.B. 1947, Mercer Univ.; LL.M. 1948, 
Harvard Law School; Univ. of Arkansas, 1948- 
1955; Univ. of Texas, 1955-1956; Univ. of Illi- 
nois since 1956; U.S. Navy, 1940-1945. 
EUGENE FRANCIS SCOLES, Professor of 
Law. A.B. 1943, J.D. 1945, Univ. of lowa; LL.M. 
1949, Harvard Law School; J.S.D. 1955, Colum- 
bia Law School; general practice, Chicago, 
1945-1946; Northeastern Univ. 1946-1949; Univ. 
of Florida, 1949-1956; Univ. of Illinois since 
1956. U.S.M.C.R. 1942-1943. 
CHARLES HENRY BOWMAN, Associate 
Professor of Law, B.S. 1949, Univ. of Ill.; LL.B. 
1935, Cumberland University; J.D. 1950, Univ. 
of Ill.; general practice, 1936-1940; part-time 
Assistant to the Legal Counsel, Univ. of Ill., 
1947-1950; Univ. of Ill. since 1950; U.S. Naval 
Reserve 1940-1946. 
GEORGE THOMAS FRAMPTON, Associ- 
ate Professor of Law. A.B. 1938, LL.B. 1941, 
Duke Univ.; general practice, New York City, 
1941-1942, 1945-1953; attorney Office of Price 
Administration, Washington, D.C. 1942-1943; 
Teaching Fellow, Harvard Law School, 1953- 
pv Univ. of Ill. since 1954; U.S. Army 1943- 


WILLIAM DAVID WARREN, Associate Pro- 
fessor of Law. A.B. 1948, J.D. 1950, Univ. of 
Illinois; Graduate Fellow, Yale Law School, 
1950-1951; Vanderbilt University, 1951-1953; 
Ohio State University, 1953-1954; Univ. of Illi- 
nois since 1954; U.S. Army Air Force 1943- 
1945. 

WILLIAM McINTYRE LEWERS, Assistant 
Professor of Law and Editor of Univ. of Ill. 
Law Forum. B.S. 1949, J.D. 1950, Univ. of Illi- 
nois; general practice, 1951-1952; attorney OPS, 
Washington, D.C., 1952; Graduate Fellow, 
1952-1953, Research Assistant, 1953-1954, Yale 
Law School; Univ. of Kentucky, 1954-1955; 
Univ. of Illinois since 1955; U.S. Army 1950- 
1951. 

VICTOR J. STONE, Assistant Professor of 
Law. A.B. 1942, Oberlin College; LL.B. 1948, 
Columbia Univ. Law School; Associate in Law, 
Columbia Univ. Law School, 1948-1949; general 
practice, Chicago, 1949-1953; Research Associ- 
ate, Univ. of Chicago Law School, 1953-1955; 
Univ. of Illinois since 1955; US.N.R. 1943- 
1946. 

ROBERT BROWNLOW LOOPER, Assistant 
Professor of Law. A.B. 1949, M.A. 1950, Yale 
University; LL.B. 1953, Univ. of Oklahoma; 
D.Phil. 1956, Oxford University, England; gen- 
eral practice, Okla. City, 1953; barrister-at-law 
of the Middle Temple, London; Univ. of Illi- 
nois since 1956. 





eee eee ee ee eee EEE EEE EEE ee 


Aust as 


The new Law School Building at the University 
of Illinois provides the finest facilities possible for 
a basic legal education. 


® The Smith-Hurd Illinois Annotated Statutes 
@ illinois Law and Practice 

© West Illinois Digest and 

© North Eastern Reporter 


provide the finest basic research tools for Illinois 
Law Practice. 


Let us quote prices and low terms on any of these “tools” 
that you do not own — they'll pay their way in time saved 
and cases won— 


Call 


BURDETTE SMITH CO. 
111 W. Washington St. Chicago STate 2-6030 








